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Uecisinn and Order Dalcd January .1. 1974. 


DIITEU STATES DISTRICT COUR'1 
MbSTEB* DISTRICT OF MUM YOR1. 


LMIiaa IUUUPU and DIVUtS OT: -s, 

Plaintiffa, 


va. Clvil 11, J92 

TUK BZTBLOttM SVuBL CORPORATIOtf and 
TU OHITBD SV .JLMORKSRS UT AMKRICA, 

uafandanfca. 


UmUUKUi tfillian D. Soott. Zaq., Buffalo, Mew York, 
for Plaintiffa. 

Hodgton, Ruaa, Andrews, Nood» 6 Goodyear 
(John Z. Dlckinson, Baq. 6 oavid Z. Uall, 
Esq., of Counsel), Buffalo, Mew York, for 
Dafandant Bathlahan Staal Corporation. 

Bredhoff, Barr, Gotteanan, Cohan a paar 
(Georga M. Cohan, Laq. 4 Mlc^aal M. 
Oottaanan, zaq., of Counaal) 

Washington, D. C., and 

nioataa B. Krug, Zaq., Buffalo, Maw York, 

for Dafandant United Staelworkara of 
Anerica. 


In this action. aaq>loyeea of Bathlohaai Staal 
Corporation (Bathlahan) allage that Bathlahan violatad 
the collectiva bargaining agreanant between Bathlahan 
and the United Staelworkara of Anarica (Staelworkers| 


* 
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Üeciüion and Order Ualcd (anuary 3 . 1974. 

•ad that tha ItMlaorktri, tha collactiva bargalnlng 
r#pr.«nuuv. of tha plalntlffa. hava unfalrly rapra- 
aantad tha plai.nt4.ffa In tha procaaalng of cartaln 
grlavancaa vith Bathlah». «p^iftealiy, tha cru* of 
tha charga ag.in.t tha Btaalvorkara la that lt br.achad 
ita duty of fair rapraaantatlon by falling to prooaaa 
griavanoaa »-313t and 1-3141 ln bahalf of tha plalntlffa 
who aura alactrical and naintananoa «aployaaa in tha 
•trip Hl11 at Bathlahan'a Lackavanna plant in a fair and 
propar «annar. Bathlaham and tha Btaalvorkara hava a.ch 
fllad aotlona for *«ny judgnant. In aupport of thaaa 
aotlona, tha dafandanta and tha plalntlffa hava fllad 
affldavlta and hava callad to tha coort'i attantlon ax- 
°* rpt " tnm ^i»*iUona takan froa varloua indivlduala 
fmillar with tha procaaalng of thaaa griavancaa. upon 
•n initlal paruaal of thaaa papara, lt appaarad to tha 
court that nona of tha aaaantlal f.cta vaa controvartad 
out, in ordar to Mka cartaln that thia vaa tha caaa, by 
ordar of Harch 16. 1973 th# oourt diractad tha puU., to 
uka a furthar fillng of atataaa 


mta of poaltlon, anavaring 
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Decision and Order IJated |anuary .'I, 1974. 

cartain qwitlona put fco thsm in Um order of March 16. 

The oourt hu reoeived and revieved the ansvmrs to the 
questions end is satisfied that there is no controversy 
about any of the easential facts in this litigation. It 
appaars that this is a case vtiich may be decided on a 
eotlon for sunmary judgmant. 

Befora diecussing the partiaular grievances 
vhich are the principal subject matter of this litigation, 
a brief diacussion of the collectiva bargaining agrsament 
and the prior steps taken by the parties should be set 
forth. In 1956, Bethlehaa and the Stselvorkars entered 
into a supplemantary agresment by vtiich oethlehem under- 
took to reviee all of its axisting incentive vage plans 
to express tham in tarms of standerd hourly vage rates. 
This oonversiao involved complex computations and testing. 
The impl—antatlon of the plan in each department consumed 
many houra and extanded over a period of many montha. The 
oonversion vhich started in the mid 19SO's continued 
throughout the 1960's. A revised plan was put into ef¬ 
fect in the Strip Mi 11 of the Lackavanna plant durlng the 
years 1959-1960. In April 1960, Bethlehsm eatablished 
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Decision and Order Dalcd january 3 , 1974. 


Indiract incantlva plans for Um nalntananca nploytet 
in tha Strip Hill. Plaintiffe ara indiract auployaus 
paid undar thaaa plana. Tha incantiva coapansatlon pald 
indiract aaployaas is dataciainad by a coup1ex fornula 
involving tha walght of parforaance of dirsct units and 
an incantiva adjustaent aatabliahad during tha raprasen- 
tativa tast pariod. "olract" is daflnad in tha agraa- 
•ant as "jobs «diich diractly affact tha rata of output 
and «diara tha output aay ba aaaaurad econoalcall/ and 
with raasonabla accuracy." "indiract" is daflnad as 
"jobs which do net diractly affact tha rata of output 
or whara output cannot ba aaaaurad eoonouically and with 
raasonabla accuracy." ltia agraaaant dafinaa tha "repre- 
santatlva taat pariod" as "in tha absanoa of spacial 
clrcuaatancas, tha pariod of thraa aonths nart pracading 
tha data on «diich an axisting plan aha11 ba raplacad by 


s na*» incantiva plan in acoordanca with tha provislons 
of thia Saction." 

As tha dlract and indiract plans wars iapla- 


aantad. tha Staalaorhars filad varioua grlavancas. charg- 
ing that in ona raspact or anothar tha plan did not confora 







Dccision and Order Da led |anuary 3. 1974. 


to the collective btfqtlnlng tgrMaant. Dm grlavancas 
wmxm proceseed. Som want to arbltration and sooe ware 
raaolvad short of arbltration by a joint Ineentive oom- 
alttoa %Ailch was a spaclallsad body astabllshad by the 
partlas to tha contract to rasolva tachnlcal and ccwplex 
ineentive Issues. Bom» of tha grlavancas rasultad ln ad- 
justwants to dlract Ineantiva plans wlth consequent ad- 
justaant ln tha pay of dlract workars pald onder these 
plans. Followlng tha adjustaonts ln tha dlract plans, 
tha indirect aaployees ware antltlad to an adjustasnt ln 
thelr plans to raflact tha chsnges In tha dlract plans. 
Becausa of tha coaputatlons involvad, it bacaae nacsssary 
to aaka ratroactlva adjustaanta ln tha plans of Indirect 
aaployaas. Becausa tha Ineentlva coa p anaatlon to ba pald 
indirect aaployaas ai detaralncd by rafaranca to a nua- 
bar of dlract units, lt was nacassary in soaa casas to 
hold ln abayanca tha grlavancas respectlng tha lndlract 
saployaaa on til tha ooaputatlon could ba aada on tha dl¬ 
ract plans Involvad. Tha deteralnatlon of ratroactlva 
payaants duo lndlract workars had to ba daferrad untll 
all of tha dlract plans had baan flnally adjustod, *0 that 









Uecisinn and Order Oaled (anuary 3, 1974. 


data froro the revised direct plans could bs fed into 
the fTonula of the indirect plans. 

The supplemental a ryr aa m a n t introduced a nw 
concept into the grievence arbitration procedure. Itiis 
ves the fonoation of the joint incentive committee, 

’diich was designed to review the incentive grievances 
vhich had not been disposed of in step 4 in the usual 
grievance procedure. This herwas known as the "4 1/2 
■tap.” The a am ha rs of the joint incentive cneelttee froa 
•ethlaham and the ■teeleorkers ware all experienced tech- 
nicians from the national level. ihia procedure gave 
the International Union and Pvthlehaei an opportunity to 
exanine the grievaiices filad at a local level and to se- 
l«ct a fee out of the laany for arbitration which ware 
repreaentative of the queations presented throughout the 
industry. If this was not done. it was feared that the 
grievance procedure would henome serioualy overloaded and 
that confllcting dacialons would be mede in different areas 
and plante. 

In the late 1950's after management began to 
establiah the new Incentive plans, the local uniona filad 
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Dccisinn and Order Dated (anuary 3. 1974. 

• large nwbu of grie«rances. Many of thaaa «rara pco- 
caaaad through fcha aarly atapa of tha procedure and soaa 
sufaadtted to tha "4 1/2 atap.■ Aftar a dacislon was made 
at thls stap, soaa wara subadtted to arbitrstion in accor- 
danca with tha supplssMntal agrasaant. About fiftaan 
griavaneas covering tha ranga of problaas lnvolvad «rara 
subalttad to arbitration and, on rabr-iary 25, 1959, tha 
uapira filad an «wmrd, in larga part rajacting aost of 
tha argtanants aada by tha Steel«rorkars. Wa uy sisanarise 
as followa. Tha uapira rajactad tha Staal«rorkars' posi- 
tion that the in canti «ra plans filad did not pro vide 
‘equitabla coapensation“ or an adaquata rata of partici- 
pation for ‘indirect «torkars.* ue rajactad tha position 
of tha Btael«rorkars that tha plans «rara partly basad upon 
sstiaates of "aaxiatas poasibla output” «rhich «rara unfair 
and uarealistic. 

With thls background in wind, «ra turn to a 
discussion of tha griavaneas B-3139 and B-3141. Thaaa 
griavaneas «rara filad on April 17, 1940 aftar sanaqasant 
astablishad a nev incantiva plan for tha electrical and 
aachanical aaintansnea employaas in tha Strip Hl11 st tha 
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Decisinn and Order Dated |anuary 3, 1974. 

plant. The step 3 meetings ware conducted by 
union and management un Movaiiit 28, 1960 and Pabruary 
21, 1961. in these grievances, the union eomplained 
that the electrical and nechanical Mintanance employees 
were direct rather thdn indirect workera and should ba 
paid as suohr it disagreed with the representative tast 
period which the company had selected r it contended that 
the rates ware unreasonable and unfair and it daaanded 
ratroactive pay. Bethlehen denied the grievances at the 
conoluaion of the step 3 meetings. The grievanaes ware 
proceseed to stap 4 and ultimately to arbitration. <*> 
W^ issihsr 27, 1962, a hearing was hald before the umpire. 

Be fora the meeting, the SteelworXera' repreaentatives had 
concludad that.because the maintenance men involved in the 
grievances sarviced and repaired equlpment, they would not 
qualify •• "direct" workera. As indirect vorkers, their 
ineentives were oased upon the performance of the direct 
workera in various operating units of the Strip Mill. Be- 
cause the grievances challenging the new incentive rates 
in the operating units had not aa yet been reaolvad, it 
sppeared that the most practical approaeh was to send the 


* 
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Decision and Order Dalcd (aiiuary 1974. 


grievanca back to step 3 to await the outcame of the opera - 
ting unit grievanca. When the Steelworkers* repreaenta- 
tives cast oefore the umpire on november 27, 1062, they 
adviaed hia that there va* no need for a full acale hear¬ 
ing and at that time reached the folloving underatandingi 

The Union has agreed to tfltnurav the 
iasue that mechanical and electrical 
aaintenance jobs be designsted as di¬ 
rect and the parties have agreed to 
ramend these two grievances to Itep No. 

3 of the grievance procedure, pending 
the disposition of [ineentivel rates 
cases involving the units which contri- 
bute the Blectrical and Mechanical In¬ 
een tive Plan. 

The union would have preferred to avoid delay, 
oecause the retroactive pay could no* be aade to the in¬ 
direct workers until the grievances vers processed. 
Nevertheless, holding grievancas B-3139 and B-3141 in abey- 
ance did not produce any detrim e ntal consaquences for the 
plaintiffs becauss in October 1963 management expressly 
represented that if, as the rasult of the pending griev¬ 
ances vith the direct employees, any adjustmanta vers made 
in their ineentives, then adjustmanta vould apply to the 
electrical and mechanical aaintenance employees. In addi- 


tion, the Steelworkers decided to vithdraw the claim that 
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Decision and Order Oaled (anuary 3, 1974. 

the "reprasentative test psriod" selecte* uy-greint 

to ssteblish ths ineentlvs plens for the electrlcel end 
nelntenenoe vorkers felled to setlsfy the stenderds of 
the egrssosnt. This decision wss nede efter the steel- 
««orkers' representetives hed cersfully enelyeed the vsr- 
ious possible toet periode Involved end» in thelr judg- 
nent, other possible test periode sould hese been lees 
fsvoreble end there did not sppeer to be eny thet vould 
"oro fevoreble. (kffldevit of xrving Trost, 112.) 

On June 3, 1964 ths two grievenoes, B-3139 
■*3141, es —end s a by the stipuletlon of aovsdier 1962, 
«rent to thsM 1/2 step* before the joint lnoentlve oon- 
«ittee. At thet tijse, efter studylng the files end the 
pest hlstory of the eroltretion, the union representetives 
deteruined thet there mm no purpose served by subeitting 
the ceses to erbltretion beceuse there «ere no Issues open. 
(kffldevit of «llllsB fheis, 11 14 end 15.) The repressn- 
tetives reoognised thet saste of the Issues urged in the 
grievenoes hed elreedy been decided by the issplre edverse 
to the union, thet the union hed «rithdrsvn other issues by 
the stipuletlon of boveaber 1962, end the coapeny hed 
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* 9r##d thmt “*• indAr#ct workera ma anti tl ad to retro- 
actlva pay, basad upon any adjuataenta aada in tha pay 
to Airact workara. 


Although tha unlon represantativaa t ha 
*4 1/2 stap- raoognisad that thara ma no ramaining la- 
auaa opan for arbitration, nevartheleea tha workara ln- 
volvad in B-3139 and B-3141 urgad that thalr caaaa ba 
mobmittmó to arbitxatlon and tha boonl did ao bacauaa 
thara had baan a long-atandlng practica at tha Lackavanna 
plant by which tha Local dacidad which caaaa would go to 
arbitration, avan if tha International Union dlsagreed. 

On »ovanbar la, 1964, tha uapire oonductad a haaring at 
Lackawanna and issuad a declaion on July 12, 1965 diaaUa- 
aing tha bocal's grlavanca. Thia dacision was not unax- 
pactad bacauaa tha lssuas and argiaaanta had alraady oaan 
thrashad out at tha tina of hia prior daciaion and nothlng 
had changad in tha naantiae. At tha aaating, tha union 
raprasantativaa urgad again that tha new lncantivaa for 
***• •^•ctrical and aaahanical aaintananca aaployaea wara 
dafactiva for not produclng "aqultabla caapanaatlon" but. 


•inca thia wna tha 


argunnat which waa urgad in hia 




V 
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1959 «wd, it m rejocted. 

Plalntiffi 1 0*1*1 «I n t» «bout Uw actlvltlos of 
tho •teolMorkars art «ainly aot forth in tha affldavit 
of tholr coanaal datad January 31, 1*71. Zn support of 
hls argiaaant that tha tteelworkera failed to rsprsssnt 
tha plalntlffa proparly, counsal discussaa a quota of 
Arthur Jardln, a forasr staff representaties tor tha 
Itaalirarkari, who statad ln a dapoaltion that at tha 
tlna of tha flnal srbitration naatlng on ■mranlisi 18, 

1964, tho raprosantatlon of tha plalntlffa' causo was 
carrled out wlth *ny tongua in my chaate. * Ha 
that ha was preaslng tha plalntlffa' «rievances to arbi- 
tratlon at that tlaa baoausa thay wantod to arbitrata. 
Plalntlffa also charge that Jardln inoorractly represen- 
tod to tha «aspire that four of tha direct unit grlevancss 
out of flus had stlll to ba agreed upon. Whathar Jardln's 
stataaont about tha nuafeer of griavancea stlll open was 
correct ar not, lt ls baalde tha polnt becauaa ba nada 
that raprosantatlon durlng a long oral argunant to 
tapirs about tha osrita of tha griavancea. The unplra 
had all of tha prior records oafora hln in staking hls 
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daclalon and, in hls daclalon of July \2, 19fc5, the uaplre 
Md« clwr that ha waa deciding tha grievancee oaforc hin 
on tha raoord. Furthanaora , whathar or not ona or four 
onlta had baan pravloualy settlad would not ln any way 
affact tha daclalon of tha uapira in grievancee b- 3139 
“W* ®-3141. Jardln'a rosark about proceading with “ay 
ton 9“* *y chaak" waa aiaply a candld appraiaul of tha 
hopaluniMt of praaalng tha grievancee to arbitration, 

■ada by an axparlancad negotlator. 

Xn peragraph 30 of hia affidavlt. plaintiffa' 
counael diacuaoaa tha hand11ng of grievancea for tha "hot 
mlll proper and tand aa ■111.” Ihaaa ware dlract unlta 
fraai whlch tha rata of tha plaintiffa in thia caaa waa 
i® P“ft detanalned. Ihaaa griavancaa wara diamiaaad af- 
tar tha union paruitted a daadlina to proteat an advarae 
daclalon to paaa. Tha union reaponda (Troat affidavlt of 
April 3, 1973) by atating that thara waa no norit to 
praaalng tha grlavanoaa in light of tha co^tany’a agraa- 
■ant to put raviaad rataa into effect covering tha workara 
urglng theaa grlavanoaa. Tha plaintiffa have fallad to 
indicate how tha union ieproparly rapraaantad tha plaintiffa 


I 




18 


Dccitfion and Order Dalcd fanuary 3. 1974 . 


in handling the Itot nill and -anlaai ■lil* grlanncai. 

Th* pl«intlffs alao aaa k judgamt bccaua thay 
clain that cartain payroll raoorda of Bathlaba have baan 
loat and that it ia iapossible to oonputa ratroactiva pay- 
■anta vhich ara dua to tha plaintiffa. thia la a aattar 
for arbltration and not ona tor tha court. At a aaating 
kald in May 1966, tha ooapa n y offarad to aaka adjuataant 


of about 139,000 in back pay to tha aachanical and alac- 
trical aaployaaa of tha Strip Ml 11. «ha offar m rajac- 
tad by tha plaintiffa. who than filad thia aait. Tha 
eoapany arkalts cartain racorda ara lost bat, in any avant. 
thia quaation should ba rasolvad through tha grievance 
procadur*, not through court action. 

Tha court haa revievod tha varloua affldavita 
sutaaitted by tha partias discusslng how tha "raprasanta- 
44 t ** t P^iod- was chosan and how it ultlaataly affec- 
tad tha waga to ba paid tha plaintiffa in thia casa. Tha 
plaintiffa havs failad to show that tha judgaant of tha 
Stealworkara waa wrong in salacting thia parlod. it ap- 
paara that, undar tha circiaastancas, it waa tha aost 


favorabla parlod wtii^h could have baan aalactad for tha 
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work * ra invo1 An frUnncM. sayond that, tt 

U «baolutaly clMr that thm <ru no «hoving whatavar 
of «ny torna faith or m« ligaot «et on tha part of tha 
unloo r^wouüm ln datn«»ining tha 'rapraaantatlv 
parlod* to ba u««d. 

It ia not nacaaaary to undartaka • datal1ad 
analyala of tha lagal principlaa infolwd in thia caaa. 
Onea a griavanoa haa bom dacidad by an arbltrator pur- 
• umnt to * oollactiva bargaining agraaaant, aa a rula 
* w,r< * Aa final and binding and not opan to attack 
■baant fraud or a braach of duty of fair rapraaantation. 
«VaBjyy v- tt>Qr«, 375 V.B. 335 (1963). ifc« staalworkara 
hava tha "oontractual powar honaatly and in good faith to 

sattla griavancaa «hort of arbitration.• tf»r f f . ,_ 

3d6 U.l. 171, 192 (1907). Aa tha axeluaiva rapraaantativa 
of tha plaintiffa in thia lawaait, it waa raquirad "to 
■■ka an bonaat affort to aarva tha intaraata of all of 
thoaa naabara, without boatllity to anv." ford Motor Cd. 
y ~—745 ü.B. 330,337 (1963). ita powara ara ”aub- 
^* ct al^aya to oaaplata good faith and honaaty of purpoaa 
in tha axarciaa of ita diaeration." Hunahrav v. Moora. 
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421 Y.2d 121», 1224, n.d (2d Clr. 1970), tha court 
atatedi “To atata a cltia fox braadt of tha duty of 
fair rapraaantatlon juaUclabla in tha fadaral courta, 
it auat ba allagad that tha unlon actad in bad falth.• 
(taiona auat ba acoordad a graat daal of dlacration in 
aaking judgaanta vhathar or not to aattle griavancaa 
ahort of arbltratiou, Yaca v, 41pas. auora . -JUat aa 
a unlon auat ba fraa to aift out wholly frlvoloua griav- 

I 

ancaa «hich would only dog tha griavanca procaaa, ao it 
auat ba fraa to taka a poaition on tha not ao frlvoloua 
disputs*. • Bumhrav v. Hoor*. suprs at 349. "rroof that 
tha unlon aay havo actad nagligantly or axarciaad poor 
judgaant ia not anough to aupport a claia of unfair ra- 
praaantation.■ BQagta v. Ihitad Transp ortation Ur,« on. 

429 F.2d 863, 372 (1970). 

Tha hlatory of tha procosaiag of thaaa griavan¬ 
caa indlcataa that in aaking daclaiona upon what coursa of 
action to follow, tha dtaoluorkora * rapraaantativaa «ara 
facad vith prior daclaiona of tha uaplro advaraa to thair 
poaition. Thair daclsion to oonaidar tha aloctrlcal and 
aaintananca workers aa indiract rathar than diraot «aiployaas 
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ia oonaiatant with good judgaant and a aansibla conatruc- 
tion of tha contract. Zt ia difficult to faalt tha othar 
daciaiona whlch «rara aada in connaction with tha rapraaan- 
tativa taat pariod and tha daciaion to dalay tha procaaaing 
of tha griavanaaa in thia caaa. A raading of tha antira 
racord faila to ravaal that tha •taelworkara' rapreaan- 
tati.va did not axarciaa good ju dg aa n t throughout tha pro¬ 
caaaing of thaaa griavancaa. 

But awan if thair judgaant «raa bad, plaintiffa 
auat show aora to ba auccaaaful in thia lawaait. Plain¬ 
tiffa hava failad to ahow any paraonal aniaoaity, hoatil- 
ity, ill will, bad faith, poor judgaant, nagliganca, inat- 
tantion or any othar act wtiich wou ld indicata in any way 
that tha fitaalworkara' rapraaantativaa did not carry out 
thair dutiaa aa carafully aa poaaibla. Por thaaa raaaona, 
tha cauaa of action againat tha Staal«#orkara auat fail. 
Bacauaa thara ia no prooi that tha union braachad ita 
duty of fair ropraaantation, judgaant auat alao ba an- 
tarad againat tha plaintiffa in thair action againat 
Bathlahaa. Any claia thay hava for ratroactiva pay wtvich 
ia atill opan ahould ba procaaaad through tha griavanca 
procadura. 









22 


Ueciition and Order Daled |anuary 3 , 1974 . 

th« Clark ia diractad te aatar Judgant ia 
bahalf of both dafaadante diaaiasia* plaintiffa' 00 a 
plaint without ooata. 

•o ordarad. 



OhTBOi January 3, 1974 
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Amended Complaint. 


STARS DOTMCT COORT 
I DBRBT <F KW TOST 


RALFH, nti BIWB.i OTHSRS, 


ruiutim 


na bruisus# catrauTm «ad, 
ras rnrrr srsivatms ar amrsa 


Aicsm 

C0MTU2R 


Plolntlffa brlng thle aetian te 


froa the 


telgr tl.000,000» 
i c teevther wlth i 


hmlB twpald 


wlth mi addltlanel 


la the 


301 of the Teft - Hartlop Aet at 19*7 (29 tOCA Swtla 185). 


Anrledletlea ie oonferrnd m the Ceort »«r 28 TS8A Seetlea 1337» glrii* 
thle Metrlet Ceurt orlglnal Jarladletlaa af "Aar elrll aetlen er ireneeilli^. 


irlftn( 


aet af 


wegilatlng 


»• "without 


te the 


eltleenehlp af the portiee ar the ew ar veine la eontrovwi 
29 tBCA SeetlOD 18>(a}» upan ehieh thle oenen af oetlcn la 


» and elee tw 


Thet the defandant Bethlehea Iteel Corporetlon la * oorporetlon organlae 
end enletlng onder and hr vlrtne af thr 1 m af the JtcU af klonen». mat at 
all tlaee hemlaafter amtloned wee enpacod at •eehannim, Sew Tork la tl» 


produetlai af -teel far Int e r e t e te 


af the Aet. SnhetantlaXlj all af tha goode omT eeturnd ty 

e harelnafter oMtiaaed heen heen predueed tor Interwtate oe 
keen aéld»affaawd far tnaapertetlon» tnneported, ohlpped 


wlthla the 


la Interstate 


Wee Tork te 


froe the 


'e pleee of bunlneae at 


pointe antelde the State af hev Tork. 


the «en’ 


besinning 


ef 1960 te 
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Amendcd Complaint. 


j PfeintlXft haraln ln Uw prodkwtlan «f »te»l tm tot—toto nnrwi m. 3ub- 

i «to nttoU y all af tha (Md* produoad t* torn -jl yi.i ton» teaa —ed tor 

Ij lnU,n,t * i * WW tha oaantor of Uw tot, and hen toen ahlpiwd, 

j Mtonii trwwpurtod ar wU v&th to e rt a d gi thot ahlpawrt, óoHykj or aal» 

ii Uwrvef in totoratato um m nu hm totondad tram deftndwit'a aaid pi— of 
j t a wlr wa a to oUwr atatoa, 

V 

Tbct at Ito aaid plaoa of taalmat at IeetoMHti, tav Tort, froa, ao ar 
sbwrt ’lorntoar, 1960, and tanwlooal^, to th» pr aa mt , Uw daftmdant Svthlatoa 
ïtoal Corporatixr. «ployad tha plaintiffa torein ln pvt u «laotrlnal ntlnta ». 
anoo warton, and in part aa narhanWl aalntooanaa Norton ln ontor to 
Ua aporattot efflotaricy of dafendtnt*a mohlwiy and aipiljawiH. 

VI 

That durtot th» partoo traa or. or about i'mrob 12, 1960 to Uw jraaant 
ttoa, tha dafanfcnt Bethlrhe» 3 teel Carwatlon M^pla^ad tha plaintiffa at 
ito aaid pfcee of taalnoaa to th» iroduotlon of f.-Ow'a for irtaratoto carmrraa, 
wltMn Uw atantog of tha tot, u afon&a/, ind hes fallrjt». a**J mfvwed te 
oaqmwXm Uw plaintiffa for aua\ u. requirwd hut iwt 

to i rttole ?, -actlcn .? (C) of th* "*in i pa iw nt then in foroo, ty the 
&J' -5* 1?>- -•UTptontr.u.1 /^nwaaitL , ure !* aagr otiwr auppl/mntal ar addlttoeu 
al acreenont. to Ier ca ark; affaot tsvm on or «bout Haraii IJ, 1?Ó0 to Uw paeaant 


that aa a raaolt af aaid f al Ion and rafnaal te ea ^mmto the plaintiffa 
aa a fmw aa ld . Uw pUtotlffa ham aoftond and oonttooa to atffer aarleoa 
fiaaaaial laaaaa, all to Uwlr danaca to tfcr pprartnato amant of f1,000,000. 


dk-Éttfrltt A gECQfc gr.r^i/n cusr er «ent» 

' vin 

Tha plutoUffa rafmt and raaUapa vlth ftall toom and effaot aaeh mA 
tnmr.’ alle«atien aot farth atoao, aa tho^h Uw a— «n foUy aat forth torato. 
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That at *u 
atlll o« *Ojr tfniUtod 


Amended Complainl. 

n 

• tb pUlntlrt* bnla 
26<* mt th* Dbltad 


X. 

Ikat la th* aoath of bubtr, 1960, ar thoraaliiwta, tl» plalntlff** 

aothorl^ XktXm wjanuto ttw** toetltotod grUtmam rrnnn llii M la - , , 

«lth th* porliim of th* aolUctlr» b*r**lnlj* ««xavmit thsn in faro*, 
r»l*tl** to th* «fofaarntlenad te**eh af |-to «***,(,. 

XI 

lhat opar» lnforaatlan «ad ballaf b*to**a th* «th. of-. 1962 , 

«nd Jmm WA, ad «t diana* tl»* betman **ld d*t**, th* grwrimnm 
ma «lthdm» tqr th* plalntlff.' «1» ropanwulatlra*. 

XII 

Th * t withdiaml oontltatad *n artdtrary, wlllffcl boaaoh «f 

'ldudaiy doftp br th* **ld ttalon afflol*!* *nd o*a**d tl» pUlntlfT* te b* 
flthowt furthar laooura* under th* ten» and eanditlan* u **t farth ln Art lel* 
>1 of th* ifmant th*n in faro*. 

I 1 

A&.A1IP fOK 1 THJU) SZTitLtw rii.52 m acttwi 


im 

Th* plalnrtlff* haialn rap**t and ro*ll*ge with full foroe and effaet aaoh 
•nd n*i7 all*c«t1or. eet fertb «bar* u thcagh th* •», ma fully sat farth 
htialn* 


xnr 

Th«t aobnqoMt to th* wlthdrmal «f th* **ld frerlano** «* ,t*t*d *bna. 
orftotol* of th. «ld toltod Stoatoortora af Wto. pandstad th* tla. f«r 
-alnetotln* Mld parijn** to lap**. uld tla. torlr» npiiad ea th* I7th d*y 
if *■», 196b. 


xr 


That *11 *f th* 


Itoto 
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Amended Complaint. 

th. of «ld «lor official* la f.illa, te ^ ftlfUl thelr 
to the plaintiff., „«ia, the plaintiff. to b* witheet fwrther «cour« 
the tam and ocndltiore eet forth la Artlele II «f th. aciwwit then la 
WÏTCHFau, the plaintiff* h.reia dwd j— 1 ^ 

h-wla fer the «„ of moelaetely $1.003,000* te^tter wlth » 

|.q«al au. « p«iti„ da«*., and attoroy. fdee, pi* latend on *U ■«!. 
Past <ha,. nursuant to Oeetlen 301 of the Taft - ilartla* iet of 1947 (29 «CA 

(Sectlon L 25 ). 

^eepeetfully eutrdtted, 

w'COTi tKD l-CWMi 

■-.ttornerB for Plalntiffs 
*»“ Court Ztrmt 
r «ff,-lo »k-v York 
'W—H *»50 






Vllll hm 5 # Seott 


o: 


.'•odesou, Ru«, nrfiew., ;.oorta fi Gooier 
«ttaniv» for Qafendant Sethlehe. iteel Coru. 

—fic# ukl F. C. iddnai 
600 Ké 1 7* 

ftaffalo, Itow lork lh?'T' 

.dnhael Ootte.ean, Eeq. 
üredhoff > 0ottes«n 

/ttomeya for Cendant United St^lworker. of .irerica 
1031 Connectie ut Avenue, k. ... 

‘•xshiiij-tcr, D. C. 

frank Oorwlec, aq. 

Of Coun^ for Biedhoff 4 Gett«««an 
QTrloe and F. C. kddxeas 
303 lidturda Ouildii* 

155 Fran^Ün Street 
ihxffalo, m»m Tork 1120' 
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ttefenda.il United SteelwmW Amended An» wrr 
In Amended Complaint 

U c osixt 

êkATLU lilatucr JT U£m TJUL 


LAéHiMCti iU r JM. AM) _iT_H*, 

Aao üTaiA3 

?UU 3TIKK3 

n. 

TMK Bmuta STLEL CU*J*0»UTI0*, AKU 
Ta* ontto SfhEOfc.iRr LIS )P k' iHlCè 

D-TïliDdNTS 


Cl vil t(UM 
Ite. lllft 


üriMk 


OSPUIDAn, Ullfafi 


ITulagluiU wf AKCUC1 anivira Ite umM 


•MpUlal m fallMti 


nut wj,m 

1 . Ute and «varjr allaeaTlsa af rara»rapks 1 , II, Tl, vu, *j, 
UI, UT AUü XT la daal ad. 

2 . Oafandant daalaa kaaalad^a ar laTsraatlaa aaXfialaat ta rara 
a kalis* as Ta «ka allasatlaaa af /arotrapka XII, 1 T and t. 

3* Dafsndaa* adalta «ka allsgailsa af Para«rapk XX laaafar as 
nalatirr rsaraas* lalpk is sansaraad. Dafaadaa» «aa«a»irslf 
adad«s «ka allagaklaa af raragrapk xx mts raspas» «a «ka 
a«kar ladlv&daals llstsd sa "Trival Ust af TlalaSlffs ia 
Additiaa «a r.aarsass kaipk", rassrvlof «ks rlgbt is sarras» 
«kis aasaar aTtar fsrlbar la*as»l«a«laa. 

»• wa*aadaa« daalaa «ks alla«a«laaa si Taratrapk 1 as s«a«sd. 
Daraodaat adal«a «as» la Jaas, 19 * 0 , «rlasanasa aars laa«l«- 
a«ad sktUa apl H asrtala I asss»lra plans iasfti«a»sd kj «ks 
Catepaajr. 
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Itofendanl United Slectwnrkm' Amendcd Antwcr 
In Amcnded Complainl. 

OrXUllK HfaFLbdk 

ih» aoaplaint rail* to fUU • «lala a^alnat lala defondant 
■Mab rallad aaa ba «raatad. 


Jaltk kk&ÉtSL 

rialutirra nare uot exbauatad tnelr raaadlaa undar tha 
aolleetlve bargalnin* agraaaaat. 

■oo« Dtmu 

rhla aetlen la barrad by the applleable atatuta af 11*1 te tl 
aad/ar by laabaa. 

FIFTd ÜJ'kMSH 

«lalntlffa* aa a aatter of lab* aannet aollaat punitlve 
daaa^aa ar ettorneya' faaa ln tnla typ* of aetlen. 

-.iH - . w-Vmi , the dalaodant* «.altod wteelearkera of aaarlaa, 
praya Ui at tua aoaplalnt ba dlaalaaad and taat aalo dafandant 
ba aoardaa lta aoata. 



yx> baarde Lid*. 

15!> Frankl&a ut. 

Duffalo» ebo forb 

V.lehael tattaaaan 
jradhoff * Jottai 
1001 Connaatlaut Avenue, 
«.aahlngtan, ». 


c-HrifiCAi- ij 


kv;c 


l A*rtlfy iaat eoplee of tnia aaar.ded anaaar nava baar; 

•«ra 4 upon aour.aai lor plalntlff* «lllla* -• -eott, 4 ) -ourt ut. 
.uifelu, aa rork, aad aounaal lor dafandai.t sattilahoa «teel, 
u^n .oae, dod « . » -ulldln*. juffalo, ;«aa fovfe. 


uatadi iiitauar Ji, 1V66 
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I 


Drfrndanl Brlhlehcm Steel Curporation* Amrndrd 
Answer lo Amended Onmpliinl. 


VDXXKD STATES D13T .1,*: C.'-.TT 
VE3TKRM MSTRICi.’ fuiiX 


UWn PBl RALPH, and DIVERS Oiikj.3, 

Fioiutlffa 


m W JrtiJB ini STEEL CORPORATKWand 
UB CMXCBD STKELUORKHÖ OP A umWu 


Cim AC* 1 I HO. 


Oci’on^nts 


l| Bafandant, Bw Bethlchen Stoel Corporatloo, ebooo 

■* for ito anavor t o the plointiffa* ca^lalntt 


FIRST: Denics all tón allcgationn cantalncd iu 
tbat pamgraph op oubdivlnion of plalntlffa» cocplnlnt ouubcrod 
jj ®tocpt that lt la o Corporation oiumlzed and winMi| 

;l undor the Limo of the state of Dclauaro and cxccpt that lt las 
a plant at Inokattanna, New Yoi-k. 

SfiCGMD: Oenlcj that lt haa lqj knoeledge op' 
lnf onnat Ion euffloient to fom a belief thepeaf as to all the 
allcQptlane ««“talnod ln thoee peroemphn or oubdlvlclono of 
plalntlffb • o oepla l p t nunbered, I, u, IV, V, VI, VII, IX, X, 

XX, XXI, XIV and XV. 

s 

UW>i Por lts anewer to the alichtloos eootalned 
ln Fsregrspha naPead VIII and XIXI of the oa^plalnt, Qtt 
dsfsndsnt Us Bethlchen stool Corporation ropeata and mallejan 
all the ether allecatlons of thls sonoor. 

FO«A FIRST, AFFUOOTIVB AMD DTSTIIXT 
U»USX TO TUE PLAHÏTIF53 • CQHPL&JUT 
AMD T O AU. TOB CAUOES OP ACTIOM g MH 
PgPO gAMT, TUE H^WTr-mro STIEL CGWQRA- 
TK* AUjfe AS POLLOOT,; 





Defrndant Belhlehem Slct-I Corporation'!» Amendcd 
Anawer lo Amendcd CompUinl. 


VOOIBBi Upon lnfonaotlon and belief that tha 
ollcged elola, if any, refarred to in the oaoplalnt hava bacn 
ntalttod to utitntlon in aooordanoa with tha provlalons of 
tha applloable collectiva tai^lnlog agrecaont op agreencnta 
bataera Qia Bothlehen Stoal Corporation and tha dafandant Dia 
Otaelaoricara of Aaarlaa and thnt a flaai artoltratlon 
aaard danylng thoae clalra, lf nj, haa baan granted. 

yiVUi Opan lnfonaafelon and beUaf tbat tha 
rafarred to la binding and flnal an tha plalntlffa 
oetlon la tharefora barrad bgr aald aaard and thla 
jurladlotlon. x 

FOB k 8ECCUD, AFFHU»TIVB AID) OBTZECT 
DBPEHSS TO UB FLAUfFIFFS 1 COttFlAXUT AUD 
TO AU THE CAU3EB OP ACTZOH ewiaitn» BEPSH- 
DIMT UB H B WLfflEH STEEL COBTCBATZOU ATJJMIB 
AS POUOUSi 

SZZTHt That ln the ovent lt la dotoralned tbat 
jj tha asfcltratlon aaard roferrad to ln Biragrapha 70QRZS and 
ji ma af thla anaaor la not flnal as to angr of tha rattara 
l| aat forth ln tha cooplalnt thcn plalntlffa' aola ranedp alth 
jj rcapaot to thoao clalns or natte ra la under tha grtevanoe and 
axtoftmtlon proeedora provldod for jindor tho oolleotlve 
bax^lnlng agracaont or agreoocnts cotvean dafandant Ota 
Bathlohcai Stoal Corporation and dafandant Tha United Staolnartcara 
of Aaarlaa. 

SEVaiXHi ihat plalntlffa have not regaaated tha 
jj dafandant tha Bethlehon Staal Corporation to proceaa anjr auch 
allcged olaim, Olaputo or rlght uhloh thcy or pop. of thca op 
have toy rcaaoa of anjr of the allogcd ratten aat forth ln tha 


I aaard heraln 
jj oo tbat thla 
U.oourt faas no 


il 


ooralalnt so that thla aetlon la therefore barrad and thla 
oourt las no jurladlotlon ovar tha ratten allaged ln tha 

ooaplalnt. 





Dcfrndanl ttelhlrhrm Slcrl (Inrpnriilinn's Amriidrd 
An«wrr In Amcndrd Cnmplainl 

WH A TU UID , AFF1HMT1VB AND D33TIUCT 
PART IA L DSFuBE TO TUK PLADJTEPK3' COHPIAZNT 
AMD TO ALL THB CAIBE3 O? ACTICN THEREIN D3- 
FBMDUff THB BKTHLÜ1U1 STEEL CORPORATION 
ALUEOra AS FOLLOUS: 


KZuiflui That thero lo no provialou under the la« 
fop pmltlve daangce aa claloed ln Pnregmph I of the cocplaint 
80 that t hlfi court cannot allow ar\y bub op a u— tor tho ums. 


KR a Fo maH, affduiativb AND DISTUCT 
PARTIAL ZSFBSB TO SOK PIAIUTIFF3' COHPLAIliT 
AMD TO ALL T HE C A U3E3 OiP ACTIOII rnnntn » i£- 
FQimUT THE BEBIUaSM STEEL CGOPOOATION 
ALLE0B3 AS fOLLOUSi 


NIUTBi That the re ls no provlolon undor tho lnu 
fop attomejrs feea as clalaed lu ParaGraph I of the coqplalnt ' 
■o that thla court cannot allou any bub or auas for tho «■— ->_ 


NHEREKRB, defendant The Sethlcbcn Steel Corporatl 
do—nda the dlsoloral of the coaplalnt together wlth coeta 
and dlabuncncnte of thla actlon. 


Rcdpcctru^iy cuboittcd. 


HQDQ30N, RISS, AUEREkD, WOOEG & QOODfEAJt 
Attorncya for defendant. 

Bic Bcthlohca Steel Corporation 
Office and Fuut Office Addreoa 
800 H A T Building 
Buffalo, New Y'rtc 14202 
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Plainliffs' Inlemigaloriem. 

urrreD statos district codrt 
VBSTCRB DISTRICT OF «W TORI 

IfT” RALFH, and DIVERS OÏHERS, 

PlalnUffs 

Cirll Action Bo. 11,892 

TB BETHUBM STOSL CCRFORATICR and Wrlttan Interroratertea 

TB OHUKD STBOnUSRS OF ABRXCA, 

Dafandauta 


Parauant to Kola 33 of tl» Fadaral Ralaa af CItII Prooadnra, tl» 
folloal^ interrogstorlas ara ktnlv propca nd ad to the Bethlahen Staal Cor¬ 
pora tion, dafandant, tg r tha Plalutiffa ha ra la, ia ha w a awl tgr a < | aa llfl o d 
agaat ar agente of tha aald Bethlahen Staal Corporation, «pon oath, in 
tm Hfaa «ith Rnla 33 of the Fadaral Ralaa of dril Frooadora. 

Da lag tha Hat of plaintlffa auppllad at paar raqaaat on Anguet 12, 1966, 
pleaae aaoaar tha follonlagi 

1. State «tetter, fran terch 13, 1960 to tha data at thia danaad, aap 
af tte plaintlffa hora haan aotltlad at anp tiaa to benaflte «ndar anp 
"inoantira faaaad on «tandard hourlp «age ratos,” «ithin tha naa irin g af Para- 
graph 1(B) at tha Januaxp h, 1960 Mw e r a nd i » af Oadarstandlng anterad late 
taateaan tha tao defandante herala. 

2 . If tha anower to quaation tater 1 ia "j»,’ atetei 

A. umq*> af tte plaiotiffa hora haan ar ara non ao aotltlad. 

B. Tte date «ten aaoh aueh plalntifr firat haeana ao antltlod. 

C. Tha date id»n aaoh aneh plaintiff oaaaad to te aotltlad to aneh 
tenafite. 

3. Beginfring «ith tte «aak at Sundap, Naroh 13, 1960, atete tha paroant 
of output ar producUan at «hieh tha Iookemunna plant oparatod, «aak by waak, 
for aaoh and «vair waak fran SmUjr, Mareh 13 , 1960, to tha date of thia 

h. teginning «ith tha waak of S uni te y. tere* IJ, 1960, atete tha prroant 
at outpu. or productie* at vhioh tha nriow divialena, «lila, and departeaute 
of sa ld Lackawsrj» plaat oparatad, waak by waak, for aaoh and «werp waak fro» 
Sondap, Mareh 13, 1960, to tha data of thia dr^nd. 

5. Bagimtn; «ith tha «aak of Sundap, Kareh 13, 1960, state tha "naroant 
parfornanoa” figurea for aaoh of tha rarioua dirlsions, nills, and dapartamta j 
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Plainliffe' Inlrmtfgaloróv 

of Uckawa™ plant for Wiieh pera^t perforwnc. la «raputed. «ook * 
or «ach and mrj m«k tram Sim day, Narch IJ, 1960 to the dat* of thia 


6. Baclnnlne wlth the wek of Sunday, Karch 13 , 1960, to the date of 

tM * ,taU th * total howly «jm of oeeh plalntiff on o «eek 

to wek bwto. H«ln« the «tandend hourly «ac raU. the Incentira adjwtwnt. 
and aitr other factors *lch oontrtbut* to the total cross hourly rato 11aUd. 

7. Stat* ohether aar or all of the plalntiff* ara nw or hara enr 
hoen "direct wriara', «lthla the «oanlne of pancrapfa l(a)(l) of the 

jTamaiy k, 1960 Hworantaa of (hidaratandlnc ent* red lnto faetneen the teo 
defendanta heraln. 

8. If the meer to qaestlon nuafaer 7 Ie “yee", .Ut* «hlch of the 
plalntlffs en «ranm “direct eorkera," the portod of Uw durtne «hlch 


they ww eo oltaslflod, and idilcfa of the plalntiff. wnnanw “Indirect 


workere-, and the portod of tlw durtne *iich they «ai* *0 elaaalfUd. 

9. s tat* «diether «rnotaner raU of p*y «u esUbllahed aTfectlne «17 
and or *11 of the plalntiff. hsieln, beclnnlnc on or about the «wk of Sunday. 
AprU 1? * 196 °' *** rato of pay «as eatabliabed purauant to Irtlcl* 5 , Soct- 
lon af the Maln iemnunt, and or aigr prorlalone of the Ikgr 2 $, 1956 Se fpiQ - 


to questlcn nunber 9 la V*»"# aUU «hlch of tl» 


10. If the 


pUintlff* wie pald nadar thia new raU, «hlch ara #tlll pa ld under the eald 
***** ^thor aald rat* eeUhUah*d on ar about Sunday, April 17, 196 O la 
•till la affaet and if aot, eUU «dut raU or raUs have raplaood lt, hou they 


ara oowmtad, the daUa and «Uratlon of .r* “U.t portod.- ralatii* to the 
e.tabllahwnt of uy euch nw raU, and the raeult* otoUlwd la ai* «och “t*et 
partod-, inolndlne bat aot llnltod to the arar.*. hourly earnli*» dlff.ranc. 
and paieeot perforwaw flyurea for aald tost portod. 

Stoto alao, under idiot, lf ar*, prortolons of the feln A<raewnt or 
.iV aupplowntol aerrawnto the rato th. s.,d rato or rato. wra e.tobltohed. 

1 U If anr «d/or .11 of th. pUlntlf.’» hare teen and/or ara nw pald 
“"der a rato other Kun that eatohUahcd on or about *>.-11 17, 1960, aa daflwd 


la ParaGraph ut*tor 9 abow, .toto the rato or ratos under 


plalntiff ha. been and/or 1. ow pald, the ratbod of 


co^Mtlne aald rato for 


I 
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l’laintiffs* Interrugaloric*. 

|J each said plalntlff, the dates and duration of atv test parlod used to 
eoepare said othor ar dlffersnt ra te to the rats whloh lt rrplaoed, and the 
iwsults af said caeparison, intludlnc bot not United to the areraga hourljr 
earniags dlfferenee and perasnt perfarnanca flgures for said test psrlod. 

12. State the 'mnp hourljr eamlnga” fipm for each and owa r y 
plalntlff, as c oa p u t ed ln aceordanos vlth the lnoentlwa «nes plan in effect 
prior to April 17, 1960, for the "test psrlod” of Juljr 5, 1999 to Janos xf 30, 
1960, (ezeladlnK the weeks af July IS, 1959 through Moes «bar 7, 1959). 

13. For the sans "test psrlod” as stated abora, state the *awngi bourly 
eamines” for eaoh and arrery plalntlff as ea^putad ln asoardenoe with the 
"lnoentlwa «ace plan" pot lnto effect on or about April 17, 1960, as feflned 

ln paracroph naader 9, abora. State aleo the peroent perforaanoe flgwres for 
sneb test psrlod. 

lt. State the "average hourljr earrlnga" flgnre for eaoh and ere r y 
tlff, as oo^ wt ed ln aocardanoe wlth the "ineeutive waes plan” lnTeffeet 
prior to April 17, 1960, for a psrlod af thrae (3) «onths next praeedlng the 
week begimlng April 17, 1960. 

15* State the "aasrage hourljr earnlngs" flgura for eaoh ard er a ry plain» 
tiff, as oo ^o te d in aeoordanoe wlth the "inoentive waes plan” that *mra-a 
effsetlwo April 17, 1960, as stated in ParaGraph nuefasr 9, abora, for a 
parlod af thiwo (3) eantha next praoedins the week beglnnli« April 17, 1960. 
State also the peroent perforaanoe flgurrs for auch test parlod. 

16. BeclMtlng wlth the week of Sundajr, Mareh 13, 1960, state the depart- 
eante, wllla or diriaiona of the plant lr. which each indirldual pLaintlff haa 
heen enployed, to the date of thia denand. 

17« State fulljr and in detail whether the defendant Bathlehee Staal 
Corporation la lndebted lo the plalntlffs ln vy sun whateoewar aiialni fraa 
a fallure to paj the plalntlffs aa alln»ed ln the oepUlnt htnln. 

18. lf the «nawar to queatlon nuebsr 17 la ^*e", state what eua la doe 
and pejrabla to each plalntlff, and state hou said flpn la ealewlated. 

19. State idiether or not the defendant Bathlehee Steel Corporation haa 
at any tlna offered to pay the plalntlffs haiwin the ■eiisit denanded, or eone 
other anount, or ha« at aqr tlna stated to the plalntlffs or thelr rapraaenU 
• tiras that soes anount was dun and woold ba paid. 
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Plaintiffg' Intermgatiirie». 

20. State preclsely «ach and every defense that the defendant 
Bethlehea Steel Corporation will seek to rely upon at the trial of thla 
lotion. 

21. State any other fact or facta known to you and not corered by the 
answ ra *o the preceding lnterrogatories which are in ary way relied upon ty 
the * fondant Bethlehea Steel Corporation aa a reaaon or reaaona for not 

paying the pUlntlffs the aaount aet forth in the coaplaint hereln or aoae 
aaount. 


0*Te o 

OcToge* 7, /16C 


Tot 


Tours 


fcyt Williaa D. Scott, of counsel 
Attomeys for Plaintiffa 
Office and P. 0. Addneaa 
43 Court Street 
Buffalo, New Tork 14202 
854-8850 


etc.. 




SCOTT AND DODMAN 


Hodgson, Rusa, Andrews, Woods, 1 Goodyear 

Attomeys for Defendant Bethlehea Steel Corp, 

Office and P. 0. Addreaa 

800 M. A T. Building 

Ifcffalo, New Tork 14203 


Mlchaal Gotteaaan, Esq. 

Bredhoff A Gottasman 

foMJefendapt 'United Steelworkera of Ajwrica 
1001'Conneptleut«Ave., N. W. 

Washington, D. C. 

Frank Borowlec, Esq. 

Of Counsel for Bredhoff & Gotteaaan 

9ffloe and P. 0. Addreaa 

300 Edwards Building 

155 Franklin Street 

Buffalo, New Tork 14202 
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Mcfcndant Bcllilclicni Steel Corporation !* Answer to 
PiainlilfY Interrogatoriea. 


inrrrxD ssatks djsteict cooner 

WESTERN DISTRICT OF USX YORK 


LAWREKX RALPH and DIVERS OTHERS 


Plalntlffa 


flB KTHLEOM STEEL COK 
THE U NITE D 8TEELH0HKEXS 


COHPORATlpB aal 
EXS OP AMBRICA 


Dofandante 


. ACTUI MO. 

U.092 


Tha dafandant* Tha Sathlobon Staal Corporatloa, by ita 
attorneys, IN p tw , Suaa* Andrava, Mooda ë daadraar* tor lta 
aasnars to the plalatlffa' «ritten lnterrogatorlee* reepoetfully 

aaaaara aa foUoaat 

Tha dafandant* Tha Sathlahaa Staal Corporation* objeeta 
to aaoh and evary Lnterro«etory of plalatlffa ounbarad 1 throutfi 
21 lnolualva and atataa that lt haa atnultanaoualy horavlth* fllat 
foraal objaetlona to aana ln acoordanea «lth lala SS. Pad. S. Clv 
Pma.» hut that ln ordar to faollltota and aatra tha vmlaabla tlaa 
of thla Court* lt aakaa Holtod anewera to tha baat of lta 
abillty to tha followlBc lnterro*atorlns, but that auoh aiumora 
ara aot to ba daanad a talvar of dafandant's objaetlona to aana. 
idiloh objaetlona ara raaarvad for tha deels Ion of thla Court i 


1. Intarro*itory Mo. 1: Plalatlffa «ara antltlad to 


lneantlva praaluna undar an " In aa nU rs baaad on Standard hourly 
np rataa" vlthln tha naanlng of ParaGraph l(b) af tha Nanoran- 
dun of Mdaratandlns of Jaouary 4* 1960 prorlded that plalatlffa 
«orkad la lneantlva ratod neehanlcal ar oleetrtcal nalntananra 
Jota or pooltlans for tha perlod or portode ln tha Contlnuoue 
Shaat* Strip and Plats Mllla Papa rt aa n t at dafandant'e leckewerma 
plant from April 17* 19*0 to and lmludlns October 7* 1966 


undar an 
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.- 

“ ZIT ““ “ * C0041tt ~ « -W—. or 

tiw lncontiv® plan® ln Aff*rf ■ . 

«r. «. ^ "* •»»"•«««• P«*<W. 

~^r=r-“~i-r~zr 

•nd Mach lndlcat®® th® mei.,.* . ^ 

vlUntlrf let.. on whlch Mah of th. 

plalntlff® var® vorkln* in 

I_... «iMstrlc*! or «®chanlcal naint.nanc. 

P°®ltlon« in th® Contlnuou® 8 h®«t o*_. 

**••*» ötrlp «nd Pi«t® klll* D®p®rt- 

“* P * rt<>) *» rU 17, 1960 to October 7 , 1966 . 

3. loum^fru. fc.. 3 », ObJectM to .* 

th«r®for« no anav®r. 

*. Int.rrog.tory 5 , * ttMh- h.„ w w , 

^ « — 2 , .hloh r«floc t 

Sha.t^st 1 P * rf0na * ncc fl « ur ** for th® unit. of th® Contlnuou® 

p ^'J "** mt * * m * « •«««.. immu 

’ «>K«. oontrlbuto to th. «int*»*. teM „ pl4n . ^ 

Quaatlon for th® w®> . 

11966 toolu.lv., ‘ 3 ‘ 1X0 U ’ rOU8h 0CtOb#r S ' 

~—am» ai « ^ 

' 0O ‘ UW * d ««> MUblt. 21 «4 21, 

th® lnoantlv® ®®mlng® or coa>«n®atian r n ~ 

.. , «V«M«tion for «och Job or poolt ion 

“ *■“ - ——* -l«~h 0 . .rnop. o, th. 

coott™^. »h..t, .trip „4 wil. for „ t- 

i,C^1 ° d • fro “ *vru 37, 1960 to the prw«,t. 


•nawar. 


»■ 7. Obj«ct«d to and therefore no 


7. 


ln t«rro*atory Ma. f 


1 lo 


r raqulrad. 















Defcndant Belhlehem Steel Corporation » Answer to 
Plaintiffs Intcrrogatories. 

IntuiTJüaoj-v Hu. 91 Ho "naw s»ta of pay" «i 
aatahllahed on or o bout tbc uoab of Sunday» April 17# 1960. 

Two inoentiva plan*, om for alactrical and om for o a ch a n loal 
uaintanance worttara war# aatabliabad oo April 17# 1960 purauant 
to Artiela V, lactlon ü(a) of tha axlstlng Main Agroanent and 
Saction 5(a) ol* tho Supplanontal Agroamant datad May 25» 1956 and 
in eospliaaae with tha Manorandun of Itadarotanding of January 4, 
1960 » In tha Continuoua Shaat» Strip and flata M i lla Dapartaant 
of dafandant'a Lackjmanna plant. 

9 . Intarrogatory So. 10i Mo anawar raquirad. Sao Mo. 9- 

10. Intarrogatory Mo. 11: Objactad to and tharafora no 

AQfW a 

11. Intarrogatory Mo. 1 1 Mo auch couputation «aa raquirad 
to ba aada and tharafora oom haa baan made. 

].>. intarrogatory Mo.231 In anawar to tha firat aantanea» 
dafaadant atataa that no auch cooqmtatian waa raquirad and that 
baan aada. Zn raapanae to tho aacond aantanea» aaa 
Kshibit 5 attachad harato and aada a part hareaf. 

13 . intarrogatory Mo. l4i Mo auch conputatlon haa baan 

■aada. 

14. Intarrogatory Mo. 15» Mo auch cooputation for aach 
and every plaintiff haa baen aada. 

15. Intarrogatory Mo. 161 Sea tehlbit 1 which raflacta 
the aoployoant of tha plaintiffa in tha Continuoua Shaat» Strip 
mry i piAta w<ii« Dapartoant of dafandant'a lacifc&waana plant. 
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Dcfendanl Bclhlehem Steel Corporation'^ Ansvvnr to 
Plaintiffs' Inlcrrogatnrie». 

lw. lüU.vogato*/ :io. 17: DcfeoJan- 1» aot indebted to 
tha plaintiffa in «ny auu ac allagoü ln the anandeü couplaint 
hare in. As uoted in Daclalon Mo. 113£, «Uted July 12, 1*5 
«xich mi rendered by Iop«rti*l Itaplra Ralph T. Soward, ln the 
Mmtfr of Bet hl «har staal Conoany «nd United Stealworkerc of 
Ataarica, Local Union Uo. o04, ccrtain «una ropresenting lncentlvg 
eaminga of alactrleal and oochanlcal naintenance workera in the 
Continuoua Sheet, Strip and Plata Mills Departoent have not yet 
baan paid pending the dlspoaition of an outatandlng griavanco now 
panding baf ore Lnpartlal Utaplra Seward. 

17. Intarrogatory Mo. 13* Mo ansaar raquirad. 

IC. Interrogatory Mo. 19i Objected to and tharafora no 
answer. 

Intarrogatory Mo. 20: Saa dafendnnt'a aoandad «nawar. 
Defendant wlll nlao re ly on «ach and avary defanaa affordad to 
it althar statutorlly or by eaaa law. 

O* Intarrogatory Mo. 21» Objaetad to and tharafora no 

«nawar. 

Datadi December 6, 1966 . 


Tours, etc. 


"fluah IcU. RümT- 

HOMSO Mj, RUSS, ANDREWS, VOOSS * 

Attomaya for Def .-Bethleham Staal 
Office and Post Office Address 
-00 MAT ttilldlng, Buffalo, New York 

T0| SCOTT AND 

Attomaya for Plalittlffs 

Office and Post Office Address 

43 Court Straat, Buffalo, Maw York 14202 
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Uefcndant Bethlehem Steel Corpnration's Answer tn 
Plaintiffs’ Interrogatories. 


TOi 


MICJIAUL OOrtEUMAj' ESQ. 

Bredhoff * OettMain 

Attornays for Def. United Staalworiera o• 
1001 Canasatlcut Ave., M.W. 

UeshJngtoa, D. C. 


Aaerlce 


nuuK BORovnc, uq a , 

Of Counsel for Bredhoff k dottosnan 
Office end F. 0. Addreso 
300 EdwertU £Odc. 

1 jj Franklin Street 
Buffslo, Bev York 


I 
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EXHIBIT 1 OMITTEU BY CONSENT. 
LIST OP *»71 PLAINTIPPS 




Zm 3TEKL COHPORATIOH ShB,,t 1 of U 

Lackatanna Plant - 




Exhibil 2A Allached lo Defendanl Belhlchem 
Steel Corporation'» Answer to Interrogatories. 
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Exhibil 2 A Altached In llcfendanl Belhlchcm 
!»leel Gorporalion's Answer In Interrogalories. 
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Exhibil 2A Altached to Defendanl Bethlehem 
Steel Corporation’s Answer to Interrogatories. 
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Exhibij Z\ Atlachcd In Dcfcndanl Bclhlcliem 
Steel Corporations Answer In Inlermgalorics. 
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Exhibil 2A Allached lo Dcfcndanl Bcthlehem 
Steel Corporation» Answer to Inlerrogatories. 
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Exhibit 2A Attached lo üefcndam Belhlchem 
Steel Corporation's Answer to Inlerrogatories. 
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SlÜfc^!? Ch . ed ;° ,Jcfcnd «"' Mulhlührm 
* 1 Corporation a Anawer lo Inlcrrogalori^. 
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~xhibit 2A Atlached lo Defendanl Belhlehem 
Steel Cnrporatinn’s Answer to Interrogatories. 
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Kxhibil 2A Allachnd l<> Mrfrndanl HHlilclicm 
Steel Oorporalion'h Answer In Inlrrrngalnrics. 
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Exhibil 2A Attachcd lo Defendanl Bethlehem 
Steel Corporation’s Answer lo Interrogatories. 
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l’.xliihil JA Alldi lii'd In I«-aicliiitl llrllilrliriii 
Slcel Cnrpnralinn'» Answct In Inlrmi^lmirs 
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hxhibil JA Allachi-d In Italcndanl HmIiIHhiii 
S lei;l Cnrpnralinn's Answt-r In lnl<!*mgalnri<>s. 
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Exhibit 2B AHachcd lo Dcfcndanl Bclhlchcm 
Steel Corporalion’s Answer to Inlemigalories. 
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Exhibit JA Atlachcd In üefendant Belhlehcm 
Steel Cnrpfnration's Answer In Inlermgatnries. 
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hxhibit :tH Al lach cd In Dcfrndüiil HHlilHicin 
Slcifl (.nrporation s Answcr In lnlrrru)»«ilnri«*v 
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fexhibil 4A AlUched In Drfcndanl Bellilchcm 
Steel CixponlioR i Aniwrt In InlermRalorie*. 
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Exhibil 4A Altachcd lo Ucfcndanl Belhlehem 
Steel Corporalion's Answer to Inlemtgalurtcs. 
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hxhibil 4A Allached lu Ucfcndanl Bcthlchcm 
Steel Corporation'» Answer to InteiTogatories. 
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Exhibil 4B Attached lo Defendant Bclhlchcm 
Steel Corporalion's Answer lo Interrogalories. 
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Kxhibit 4B Atlached lo Ucfcndanl Itellileliem 
Steel Corporation'» Answcr lo lnlcrro}>alories. 
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Exhibil 5 Allaclicd In Ucfondanl Bcthlehem 
Steel Corporatfon's Answer I» Intemigalories. 
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Exhibit S Atlachcd lo Uefcndanl BclhlHicm 
Steel Cnrporalion's Answer lo Intermgalories. 



Should haee been 109.f)<. Error corrected ir ïor.J jr.ction witr. tist period reTision made effective June 10, 196? 
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Plaintiffa^ Supplemental lnlerrogatories. 

9IÏTSD STATES DISTRICT OOCRT 
WESTERS DISTRICT OP EEW TORI 


AMKHXD AID ADDRICIAL 
flngry Tam 

Cirll i 11,892 


sus* 

PX2A3B TAB EOTICE, that tha Plalatlffa ha ra in raquira that tha 
f «Honing latarragatarlaa ha ans«*rad «dar aath hha dafaadant BETH1EHEM 
STEEL OORPORATm, aad that tha anaaara ha aaraad vithln flftaan <15) d«ja af 
tha data af aarrlaa ha raaf parsaant to Rala 33 af tl» Padaral Rolaa af CirU 

1. Idat far tha aaaha andlag 4/23/60 to tha praaaat, tha 
"•«taal Mtpat" paroantaoaa fl«aiaa for aaah af tha aavaa atrlp «m pro- 
daatlaa aa&ta, aa tha tam la aaad aa papa 5, - - «raph 2 af tha Conpai^'a 
fc aa wartaa datad 1/30/67. 

2» Rafarrin* ta Bahihlt 5 «f tha CaB>aty*a anaaara to vrlttan 
latarragatarlaa datad 12/6/66 atata tha «staal (mtpat parooatags flgnraa far 
%aah af tha taat pariod «aak» llatad, aad lf aorraatad at a latar tl», |ita 
tha aanaatiaa, tha raaaaa for aald aorraotlon, aad tha data af aald oorraotioa. 

3* Rafarrlag ta tha laaaaU» plaa «hlah haaa» affaotlva far 
strip aUl vort»ra aa 4/17/60, atata «hathar a paraaat parfanaaaaa aalanlatloa 
aas aada la ananrriiaaa wlth tha aa* plaa, far tha parlad I/17/6O thraogh 
4/17/60, aad lf aa atata tha «makljr rasalta af that ealaolatlw far that parlad. 

4. Stata far tha parlad 1/17/6O through 4/17/60 tha aataal aut- 
F«t flgunas for tha aarsa pradaetlon unlta af tha atrlp alll, as thay woold 
kas* haan oaad lf thla pariod «ara tha tast parlad for tha 4/i?/60 lnoontlva 
plan. 

5. Ejplaln In dstall tha o; laulatlor af tha adJoet»nt figaro 
".01462585," as ahorn la tha adjustasnt proposal shaot aatadttad ta tl» plalntlf: 

1,1 "ay «f 1966. 


LAURBKE RA1PH, ad DIVERS CTHERS 

Plalatlffa 

ra. 

THE ETTHL-'.ISN STEEL CGRPCRATIOR 

«✓ 

aai 

TH~ OPRED STESINORBRS OP ABRICA 

Dafondaats 
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Plaintiffs' SupplemenUI Intemigalorie». 

6 . RipUli. fhUy the aalonlgtlen af the propoeed adjuataent 
raferrad to la Paragnph 5 ’boae, tha barle fer aald adjuataant, .. m U w 
axaetly haar lt ralataa te tha tart perlod adjurtaanta aat ferth ln "xhlblt 
5 of tha Coap^'a «nan te plaintlffa' lntarrofatoriei. 

Datadi Kareh 26, 1966, 


SCOTT AND DODHAN 



To« Hodgaon, Ruaa, Andrawa, Wooda * OootW.r 
1 K. 1 T. PI*** > 

Buffaio, New York ik^Oj 

Frank Boroarlac, Yaq. 

300 Kdwarda Building 
Buffalo, New York 

Mlch.aal Gottaaaan, Ysq, 

1001 Cannactlont Avenue N, w, 

Washington, D, C. 
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Defendant Bqihlehem Steel Corporation’» Answere 
i to Interrogjtories. 

JMITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 

.AWRENCE RALPH and DIVERS OTHERS 

Plalntiffa 

-v- 

CUE BETHLLHEM STEEL CORPORATION and 
HE UNITED STEELWORKERS OP AKRICA 

Defendants 


The dafandant Bathlahaa Staal Corporation by lta 
kttorneys Hodgson, Ru»», Andrews, Wooda I Ooodyaar for lts 
uiswars to the plalntlffs' wrlttan lntarrogatorlas datad 
Biareh 26, 1968 raspaetfully answars as follows: 

Interrogatory No. 1 The dafandant Bathlahaa 

Staal Corporation for lts answer to Interrogatory No. 1 rafor» 
ilalntlffs to lts Exhlblt 2A attuched to lts orlglnal answars 
;o lntarrogatorlas. In furthei- rasponsa to thls Interrogatory 
ittaebed harato and aada a part hereof and aarkad Exhlblt 2A-a 
tra the percent perforaanoe flguras of the saven productIon 
mits ln questlon for the parlod Ootober 1, 1966 through August 
I, 1968. 

These percent perforaanee 

lgures ara not aaant to raflact tonnage of staal producad alona, 
tor ls the tera "actual output" as usad by the Corporation 

( sant to ba lnterpreted as solaly refarrlng to tonnage of staal 
roduced ln eonsldarlng the Issues relativa to lncentlve plans, 
srcant perforaanee flguras lnolude and reflest not only 
Quantltles of a product aotually produeed (for cxaaple, tonnage) 
»ut also, the alaaent of tlas lnvolved for such productlon, the 
nature of the product producad wlthln a tlae parlod plus 
allowance for repairs, ehange crore and aalntanance. 


ANSWERS TO 

I 

INTERROGATORIES 
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Dcfcndtnt Be th Ie hem Steel Corporation'8 Answere 
to Intevrogatories. 

Interrogatory Mo. 2 The defondant Bethlehem 

Steel Corporation refere plalntlffe to lta Exhlblt 5 attached 
ln response to the wrltten lnterrogatroy dated October 7, 1966. 
In further response, lt would appear that the plalntlffs use 
the tem "actual output percentage flgures" to mean actual 
tonnage of steel produced. If thls be the case, such use of 
the tem is Incorrect as stated ln response to Interrogatory 
No. 1. In further response, assumlng plalntlffs mean actual 
tonnage produced when uslng the term "actual output" suoh 
flgures for the periode ln questlon are not aval lade. The 
percent performance flgures contalned ln defendant’a Exhlblt 5 
wlth the stated correctlon thereln, accurately reflect the 
percent performance flgures durlng the orlglnal test perlod 
and those flgures as adjusted. The correctlon made thereln was 
made ln conjunctlon wlth the te*t perlod revlslon effectlve 
June 10, 1962. 


Interrogatory No. 3 Wlth reference to the 

lncentlve plan whloh became effectlve for the Strip Nlll 
Electrlcal and Mechanlcal Malntenance workers on April 17, 1960 
no calculatlons were made for the perlod January 17, 196O through 
April 17, 1960, nor were such calculatlons required. 

Interrogatory No. 4 Assumlng once agaln that 

plalntlffs use the phrase 'actual output flgures" to mean 
actual tonnage of steel produced by the seven produclng units 
of the strip mlll, no such flgures for the perlod ln questlon 
are avallable nor would such flgures have been used as proposed 
by plalntlffs ln Interrogatory No. 4. 

Interrogatory No. 5 Exhlblt 6 ls attached hereto ' 

and made a part hereof ln response to thls interrogatory. 
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• Defendant Bethlehem Steel Corporation’» Answer» 

to Interrogatories. 

Interrofratory Ho. 6 Exhlblt 6 attached hereto 

fully atataa and aet» fcrth the ealeulatlona of tha proposad 
adjustaant. Thora is no relatlonahlp to tha taat perlodj» 
phraaad by plalntlffo ln Intarroratory 6 nor ia suah relatlonahlp 
rsqulrad. 


Datad: Buffalo, 'tav York 
September 11, 1968 


HOOGSON, ROSS, ANDREWS, WOODS I 000DTEAR 

n — __ 

' ilugh TlaM. Ruas 

Attomaya for Bathlaham Staal Corporation 

One WAT Plaaa 

Buffalo, New York 1A202 


TO: SCOTT A DOONAN 

Attomaya for plalntlffa 
•3 Court Straat 
Buffala, Na« Yark 

N1CHAEL OOTTE3MAN, ESQ. 

Mesars. Bredhoff A Oottaanan 

Attomaya for Dof. Onltad Steelworkars of Aaarlaa 
10001 Conneetlewt Ave. M.w. 

Washington, D. C. 

HARRY J.TIENAN, ESQ. 

155 Pranklln Straat 

Of Counsel for Wassrs. Bredhoff a Oottaanan 
Buffalo, Nsw Yark 
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Exhibit 2-a-A Atlached lo Defendant Belhlehem 
Sleel Corporation'* Anvwcrs lo Interrogaloricv. 
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Exhibil 2-a-A Attached to Dafw-iant Bethlehem 
Steel Corporation’» Anaweni M? 'nterrogatorie*. 
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Exhibil 6 Altached lu Uefendanl Bethlehem 
Steel Corpnration's Answer» to Interrngatories. 
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Exhibil 6 AHached I» Dcfcndan Belhlchem 
Steel Corporation'» Anawen» lo Intcrrogatoriea. 
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Defendaal BH h Ie hem Steel Corporation» Interrogetories. 


HQTBD STATES i/ISTRICT COUhT 

va* ths HEsnm distkict ce new yohjc 


IAHRHCE KALFH, ano «.’!VERS OTHBRS 


Plalntlffs 

-vs- 

TUI BRHUDIEM STZBL’COrtFOkATiau 
and 

0 

| IKK UNITED STEBLHOÜKjuX 07 A.'tóRICA 

| v Del'enóar 


IMTE. , OQATOBTES 

Civil i jtlon 
No. 11,\92 


SIBSt 

PLEA5E TAKS NOZICE that tiic dcfcndant, Bethlehea Steel 
Corporation, requlres that the follosing in terrogatorlea be 
anaeered under oath by all of the plalntlffa hereln, and that the 
ansiiere be scrved wlthln ïlftecn ( 1 L-) duys of the date of service 
hereof pursuant to Rulc 33 of the Fcdcral Rules of Clvll Procedure 

1. Vhat la ths addreas and tia.a card nuaber of the 
plalntlff, Lawrence KalpnY 

2. Vhat are the naacs. addresseo, and tlac card nuabere 
of all those peraona referred to as "divers o Uiers" ln the tltle 
of thls actlonf 

3 . la each and every plalntlff in thla aetion repre- 
scated by an attomey? 

4. 2 f the anuwer to Interrogt_ry nuaber 3 la ln the 
aff lira tl v<-, uhat are the naacj 01 all attomcys representlng 
the plaintiri..? 

Vnen, whers and hou J*ó toe rctuinlng of aald at- 
tomey o*- attomcys j> plaint^i’fs tuier placet 
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Otf< 


tlon. 


6. In departrant of the Bethle**. Steel Coiporm- 

,Unt * *■ •*«** •“* «wjr piamtirr «viojMir 


7. Maat la the job elaaalflcctlon or tltla ar 
deserlptlon af aaeh piamtirr? 


8. te abat data «lid aaeh and eirary piamtirr ba«ln 
* lth Staal CarparafeionT 

9 ' *“ fc **•*• *** •*•*» «Wjr piamtirr ba«m 
ln the dopartnont «r Ba f hl a h- Staal Corporation M 
Hatad in anaaar ta lnterrogatory aaibar 6? 

10. ia aaeh and erary piamtirr atUl a^loyad at 
Staal Corporation, l ^ ,l '‘fiinn« Plant ? 


U * ü •“** *“* piamtirr atlll a—loyad m tha 

aa 11c tad m anaaar to interrogatory-- T , g f 

% 

12. Mhat bas baan and preaantly la tha hourly tm& 
rata or aaeh and erary piamtirr harem besinning alth tha parlod 

1960? 


13. dhat baa baan and praaantljr la tha 
**eh and every piamtirr hareln 
1960 to tha present? 


parlod 

ld. Ia 
lAoal 8». 26ot teltad 


alth tha 


evorjr piamtirr harem a 
or Inarleaf 


15. Za loeal Ho. 2604 a part or or o aanbar or tha 
International unica knoun es tha teltad Staalwortera or 


16. Mhat ara tha 
of Loeal te. 2604? 


end addraaaes or tha om« 


il 






84 


Defendant Brthlehem Steel Corporatioa'a latefrogatortes. 


17. What are the 


and addreaaaa of *he unlon 


stewards for «ach and avery plelntlff hereln, llatlng all unlon 
etevards for the perlod November 1960 to the preaentT 

18. Do any of the plalntlffa belong to any other unlon 
or uniona end lf ao, uh*ch plalntlffa belong to another unlon or 


19. lf the answer to lnterrogatory 


18 la ln the 


afflmatlve, what are the 


of the other unionaT 


20. Is not the United Steeluorlcera of Anerlea tha au- 
thorlzed repreeentatlve of plalntlffa hareln ln d e a lln g wlth auch 
natten as pay, houru of vork and condltlons of eeploynant aa the; 
re late to plalntlffa' eoploynent wlth tha Betblehon Steel Corpora 
tlont 

■ 21. Dld not .the bethleben steel Corporation enter lnto 
agreenants dated July 1, 195*» August 3, 1956, January 4, 1960, 
April 1, 1962 and Septoober 1,1965 wlth the United Steelwovkara 
of Anerlcaf 

22. Do not these agreenants re late to and govern natte 
oonoemlng pay, hours of vork, condltlons of aaploynant, and pro- 
rednraa for processing and settllng any and all c l a ln a by an 
anployee or the unlon agalnst the Bothlahan Steel Corporation? 


23. What do sueh agreenents provlda relativa to lasuea 
of co^ensatlon, worklng condltlons, and processing of claAra or 
grlevancesT 

24. Were not such agreeeents ln effect durlrg tha perl 
Novenber 1950 to the present? 

v»5. Dld not Uw United steelvorkers of Aearlca aet aa 
the represontatlve of Loccl 2004 and all of lts n en h e wi ln algnlfl 
the aforementloncd agreeiacnts wlth Uetnlehem Steel Corporation? 
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Oef 


Cm -S 


>*• lalnTO|«lnfi(i 


26. Dld net the Dethlehen steel Corporation enter mto 
dated May 25# 1956, known aa Suppl«ental 

wltto the (kilted Steclworkere of AnerlcaT 

27. Doe» not the May 25 , 1956 Agreenent, known aa the 
«V 25. X956 Supplewmtal Acreenant, relate to end covem lncen- 
tlve cohpansatlon? 


In 


28. Mae not the May 25 , 1956 Suppleeentol _ 
affact durlng the perlod Movenber 1*0 to the pre»antf 

29. *hat does the Hiy 25 , 1956 Supplenental 
!l Pro »lde relativa to lncentlva co^ieiuatlan? 

30. Dld not the Ikiltod Staalaorkara of Anarlea act aa 
tha repraeentative of Local 2604 and «u of lts anban m ll|B . 
lns tha May 25» 1956 Suppleaentol Aeraaaantf 

31. Dld not the liethlohea staal Corporation enter 
«n agreaMnt datad January 1900 and dealgnated, fteaorandun of 
Under»tand lnc, wlth the United Steelworkera of Anerleaf 

32. Doea not the January 1*0 Asreaaant, rtaalcftart 

of Understonding, relate to and govern lncentlva 
eoavaneatlon? 

33* *»t tha January 1960 Agreenent, deslgmted 

of todarstandlng, ln efreet durlng tha perlod 
1960 to tha preaantT 

34. ttat does the Jaxaiary 1*0 Agraeavi 
of Understaiallng, provide relativa to 

itlonT 


;i«e 


1 tha 

'4 


33. 


Dld nat tha tkilted Staolwortcaru of 
of Looal 2604 and all of lta 
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Defeodsnl Belhlehewi Steel Corporalion'i lalerrogslories. I 

slgnlng the January 1960 Agreensnt, deslgnated Netaoraadua of 
Qtaderstandlng? 

36. Havo cny of tbs plaintlffs lndlvldually fllod any 
grlevancea durlng the period Movember 1960 to the present wlth 
the defendant, Bethlehen steel Corporation or lta representatlves, 
relativa to the Issue of pay rateq or lneentlve ratosT 

37. If the cnswer to lnterrogatory nuaber 36 la in 
the afflmstlve, what are the mees of thoae plaintlffs «ho 
flled suoh grlevanceaT 

On what date or datoo were auch grlevancea flledf 
Wlth whon we.-e auch grlevancea flledf 
What waa the apeclflc claim of each grlevance 

What procedure waa followed ln the processing of 
H «ach grlevance flledT 

| 42. What waa the flnal determlnatIon node wlth respect 

I to each grlevance flled? 

43. What was the baals for the detemlnatlon node 
I wlth respect to each grlevance flled? 

1 44. Have any of the plaintlffs, actlng as a group, 

|| flled cny grlevancea durlng the period Movsnhar 1960 to the 
present wlth the defendant, Cethlehea Steel Corporation or lta 
j! represcntatlvea relatlve to the natter of pay rates or lneentlve 
j paynento ? 

\ 

ij 45. li the ..nawcr to lnterrogatory nuaber 44 la ln tin 

1, ufflrnetlvo, what are the ncuea of thoae plaintlffs actlng In a 

•I 

.p-oup who file-- wuch grieveneer ? 

• s 


flled? 


38. 

39. 

40. 

41. 
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i Defendant Bethlehem Steel Corporation'» Inlerrogatorie». 

^♦ 6 . On what date or dates were such grlevances flled? 

47. With whorn were such grlevances flled? 

48. What was the speclflc claim of each grlevance 

flled? 

49. What procedure was followed ln the processing of 
| each grlevance flled? 

50. What was the flnal determlnatlon made wlth respect 
to each grlevance flled? 

51. What wau the basis for the determlnatlon made vlth 
reapect to each grlevance flled? 

I 

52. Haa Local Union 2604, United Steelworlcers of 
Amerloa, or any of lts officers or representatlves, flled any 
grlevances durlng the perlod November 1960 to the present with 
the defendant, Bethlehem Steel Corporation or lts representatlves, 
relotlve to the matter of pay rates or lncentlve compenaatlon* 

53. If the an 8 wer to lnterrogatory number 52 is ln 
the afflrmatlve, what are the names of the officers or repre- 

sentatlvea of Local 2604 who flled such grlevances? 

* 

54. On what date or dates were such grlevsnces flled? 

55. With whom were such grlevances flled? 

5^. What was the speclflc claim of each grlevanoe 

flled? 

57. What procedure was followed ln the processing of 
j each grlevance flled? 

I 

58 . What waa the flnal determlnatlon made with rospeot 
to each grlevance flled? 
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Defendant Bethlehem Steel Corporation'» Inlerrogalories. 

59. what was the basis for the dotermlnatlon made with 

I respect to each grlevance filed? 

60. Have any of the plaintiffs lndividually filed a 
grlevance wlth the Detnlehera Steel Corporation or lts representa- 
tlvea, relatlvo to the claim of corapensatlon that ls belng made 
in thla lawaait? 

61 . If the anawer to interrogatory numbor 60 is in 
the efflrmative, what are the naxoea of the plaintiffs who filed 
such grlevtncea? 

9 

i 62. On what date were auch grievances filed? ^ 

I 

| 

• 63 . With whon wero such grlevances filed? 

! 

64. What waa the speclfic claim of each grlevance 


filed? 


65 . What procedure was folloueü in processing such 


•I 

,1 

ii 


ii 


grlevance? 

66 . Have any determinations or decibions been made 
relatlve to each grlevance filed? 


67 . If so, what was the speclfic determination or 
ll declsion made with respect to each grlevance filed? 


6ö. What was the basiu for the detemlnation or 
declsion made with respect to each grlevance filed? 


69 . Have any of the plaintiffs actlng as a group filed 
a grlevance or grlevances uitn the deiendant Bethlehem Steel 
Corporation or lts representatives, relatlve to the claim of 
coinpensatlon that ia being arde in thls lawjuit? 
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Uefendant Belhlehem Steel Cnrporatinn'ü Inlcmtgalorir». 

70. If the an-jwer to Interrog to.y numfcer 69 la in the 
afflrraatlve, what are the naaos of thoee plalntlffB actlng ln • 
sroup who flled auch grlevancea? 

On what date or dates were auch gricvances flled? 

Wlth ahon were auch grlevancea flled? 

What was the speclfic clalw of each grlevance 

What procedure was followed ln processing auch 

ê 

Have any determinatlons or declslons been 
l| relatlve to each grlevance flled? 

'i 

| ( 76. If so, what was the upeclfic determlnatlon or 

1 deelsIon made wlth respect to each grlevance flled? 

i 

77. What waa the basla for the determlnatlon or 
declalon made wlth respect to each grlevance flled? 

78. Haa Local Union No. £604 United bteelworkers of 

I America, or any of lts offlcera or represcntatlves, flled any 
grlevances wlth the defendant Bethlehom Steel Corporation or lts 
representatlves, relatlve to the claim of compenuatlon that ls 
belng made ln thla lawsult? 

79. If the answer to interrogatory number 78 la ln 
the afflrmative, what rre tlie names of the office» or repre- 

i oentatlves of Local 2u04 who flled auch grlcvancea? 

ii . 

j ÖO. On what date or dutej weru auch grlevances flled? 

1! 

ij 81. Wlth v/hora were auch grlevances flled? 

II 


!! flled? 


71. 

72. 

73. 

74. 


grlevance? 


75. 








| Defendsnt Bethlehem Steel Corporation » Interrogatoriea. 

62 . What was the speclflc claim of eaoh grieveace 

flledf 

03* ••liat procedure woo followed in processing such 
gr ievanee? 

34. Have any dctorulootlons or dcc talons been made 
wlth respect to oach crtcvar.ee flledf 

05. Xf so, wh&t was the speclflc detomlnatloa or 
| deals Ion eede wlth respect to eech grlevmnce flledf 

06. Vhat was the basis for cho dctemlnatlon or 
declsion made wlth respect tu each grlevanco flledf 

*• 

“7• What ls the speclflc a.?.ount of money each and. 
every plalutlff clal-tx tliat dofeniant, Bethlehem Steel Corpora' 
tlon, has falled and refused to pay Ma as aJlegcd ln paragraph 
▼X of the couploint hcrcin? 

t 

06. In vhat mannar does each and every plalntlff «lala 
that the defendant, Betlilehoc stoel Corporation, has deprlved hlaj 
of eoapensatlon alleged co jc dae end owlng? 1 

39. la each and evary pialntlff's claim for aoapsaaa- 
I tlon bassd on soos sort of fornula or calculatlonf 

jO. Xf so, wiiut is that formula or ealculatlon ln 

datallf 


91. Did not the Bethioiieu Staal Corporation, ln 
j| 196b offer to bdjuat and oake puyuont of the lncentlve wagss 
whloh are the iesue of tuis v iW sult, to all of the aanban 
of the bargalulng unit r«.presenting all of ths eapl njaas o t 
II the Bethlehem Steel Corporation, Lackawanna Plant. 
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li 

I 


I 

I 

i 

! 


; 

! 


M 

•I 

ii 

tl 


1 

3 

I 


Defeadaal BriMthia Stoel (Corporation'* Inlerrugalorie» 

yC. «hit wt i-ite cc. -iUcti t.-.ö offer of eoupeaaa- 
tiM by natiilei.ee Steel Ccrpor&tl_a u rcfccred t) ln laterroga- 
(«)’ 91, mi Mto to tlw eaployeea of the Lie:c«cant PlantT 

93- Whfct, In detail, «ere the tor cc of the offer of 
cocpeoeatioc by Jcthlcnex Steel Corporation cc rtfarretf to la 
lnterrocatory nusahor Olt 

94. Hu ooi the of Ier to toi^cnutt, ae roforrod to 
la latarrogatory nuabor >1, rejccted by the plolntlffa haralaf 

93* If the anawer to lntorrocctory aaaber 9% la la 
tha afflraatlve, oo «het date «as the offer to c oapo naa te ra- 
JeetedT 


•jb. What «ai the baal o, in detail, far the rajectloa 
of the offer of toEpobiaiui by the plalntlffs herelaT 

77. Md the pialntiffe cive notie* to the defendaat 
Bethlahon Steel Corporation of tóeIr rcjectloo of lts offsr 
of caupancatloa? 

'JL. If uotleo «as ftiven, Mal wae tha tast of aald 
notlce as glven? 

<jj. Th «hou «as aueb not<.c» of rejactlsh elvwf 


j 100. HSrt tb» nr-M u tha plalntlffs or lndl- 

S ' rlduals e»u> gave notlce of hm: tvj«c;lwT 

U 

H 101e On ehet oate wy tuch notie* of rejectlon 

i*“ 

‘j 


* 












Defeadant Bethlehem Steel Coiponilion a Intemijteinrte» 

109. Vith Whoc. ucro such grlernncon flXsd? 

Uw. Uiiik uu wua epocific clalr. ct' euch grlmnot 

fllod? 

111. lias Uwn been auy dmwextlon or aeUimlutlM 
mada vith mpect to uuoo ^'i«vaa.:es 1‘llel? 

112. Xf ao, dut «ma tin disoooltloa or deUmlnttlMf 
la dattll, of meb gruvtoca :’Jad? 

113* Wad «ma Uu baala Tor tha uLjpoeltlua or do- 
to rntn otioo undo wltt» respect to ooch grlsvance fllodT 

lïA. Are mujf jriemcoi rilatx^j to Uio loouo of 
eoapoaoaUoa ao clalnci! la pla^nwl*Vo’ c aap La lat, fllod by 
liXtridu o l pULitüï», prasontiy paadmst 

115. Sove aay of tiM plalntUfa, ucting os o group, 
fllod • grlovanuo or grlovancsa «rith the ciefondaat lothlohoa 
Stool Corporation or ito roproaoatatlnej, reLatino to tha onttor 
of canpoaoatloa, ae c laln o d in pUu.an.UTo' cauplolnt, at any 
H* «Itor the offer of oaupoaaatloa, ao rofcrrod to In lntor- 
rocatoxy nuobor Ol, «me rejectoj? 

115. lf ao, Mhat aro tha noaoo o? thooo plalntlffo 
*o fllod auoh sr&ovoneo or grlovaocoa? 

117. Oa «hot dato uoro iiku jrlevaucM fllodf 

1U. UiU* whoa «rare aacd gr ^.u vaneen flleJT 

U9. Vhat naa tiio uooclfic cinln «rlth roapoet to aaah 
grlevanca fllod? 

120. Wliut prucadim. uu follcnod lu proccoolnc such 
grlavanca or c^lovancecf 










121 . Lava a ag g>>»i Jlnivlana u- ooclalooa 
•et to Mwt £Ll«va^c lilde/ 

122. Xf M, uhet ww ttw apeclflc dttanda 
aaia wltli respect to ecch grlevaace liladT 


129 . viwt w the baala for tha detarainetlaa er 
ilaloa oate wlth raap pet to eaah grlcrance f&ladf 

124. Ar* any srlwaaeae filed by Uw plalutlffs artln* 
a sroop relativa to tl* iaeue ar eaopoosatloa aa Ttlnlpwi la ‘ 
i eonplalat, preaantly peudlngT 


125. Haa Local ióo4 United StealMoafcara of 2 
or aap af lta office» ar reproe errt. itlvua fllad aap pi 
altk Uw d o f e nrt a nt , Beihlehaa. Staal Corpoaraticn. ar lta 
•aotatlVM, relativa to Uw aattar of mwpwwnt lan. aa < 
la plalatiffa' ecplaliu t a% cay tlaa aftar Uw offer o 
P — o ti e n , aa rafarsad to in lotanrosptory matoor 91, w 


126. Xf Uw anotiar to Int ar rnpploi j 125 ia la Uw 
afftnatlve, what ara Uw natas of the off&cere er nmah 
tlvae of Loeal 26o4 «fao filed auch «rïavanea or niirnamT 

127 . on vhat date ieri auch grlaeaaoee flladT 


120. Vlei. wtuM-i wc.e limit pl 


flladT 


f&ladf 


129 . «Ata. ww U 10 wpeclfla af 


130 . Vdu.c procedure was foll o wad ln proceaaliw 


srievaneea fllad: 


131. llava any Jet*, ruina.loos or 


ü wlth respect to oach zrievaiuj fllad? 
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I Oefenden! Belhlehem Steel Cfirpurations Inlcrmgalnhcs. 

|i 

I 132. Zf eo, what ua 8 the apeclflc detemlnatlon or 

deel«Ion nade wlth respect to each f-rlevarxe riledT 

I 

I 133. What wan the baalc Ter the detemlmtlon or 

t daclalon mode wlth renpeet to caca ..ricvance fllad? 

134. Are ?ny crlevances flled 'oy Loeal 2604, lta * 
|i office re or rapreaantatlvea, rclatlvc to the laeua of eoapanea- | 
,| tlon aa clalmad by plalntlffa In the conplalnt, preaently 
■! panding? I 


|l 135. Have any of the plalntlffa requaatad the 

|l . 1 

|| offlcara and/or repreaentotlvea or Loeal 2604, aftar tha offer l 
• of conpanaatlon waa rejected, to ftla o rrlevance relativa te 

tl 

;| tha laaua of conpenaatlon aa clalned in the conplalnt? 

! 136 . If the anawer to Intcrrogatory 13 $ la ln the 

| | arfliwatlvo, vhat are the naaaa of thoee plalntlffa who mda 
l| auch requeet? 

ij 137. On what data or datea ware aueh requaata eadef 

t ! 138. To whon ware auch requaata nade* 

ti 

j 139. Kaa the ra been any rceponaa or detemlmtlon 

I 

! nade to aueh raquaata? 

! l40, If ao, what waa the apaelfle raaponea or de- 
ternlnatlon aada wlth reapeet to aach raquaatf 

141. On what date or dates was auoh reeponee ar 
deteralnatlon node? I 1 

' I 

;< 142. Have the duiy euthorlzed offloere and/or tha 

|l rapraaantatlvea of Loeal Union 2604, United Steelworfcerw of 

l! Amrlca authorlsod, e-nctioned jp -/Iven their approval of thla 

<1 

i* aatloa brought l»; plalntlffa e^alnat the bethlehea Stoel Cor- 

•* ; 

poratlonT 
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143 . 1 / 

»» «lat ai« tii* 


r to ïatomptoiy l4t la latte 
of tb* offlMn 


itl' 


144. Mat ar» tha tama «r tha «pproval aa gtvaat 


149. On «bat 


glvanf 


146. at va tha dol/ authorlaad offloara ateAr nju i 
aantatlvaa af tha International Onitad Staalwoneare af rtenlaa 
aatharlaad, aanetlooad, ar divan thalr «pproval af datlaa 
breoght bar plaintlffa agalnat tha Bathlahaa Maal Oeipesatloaf 

147. If tha «nawar ta Intarrogatory 146 U la tha 
•fflmtlva, «at ara tha naai af tha afflaara aat/ar nu» 
aantatlvaa Mo ma aaoh approvalf 


lW * ’ - * t tl >a tams af tha appravol aa givaat 

149. On Mat data or dataa was aoM approval givaat 

190. Havo any of tha pUlntlffa ngatalai tha afflaax 
aad/or rapraaantatlvaa of tha Intarnatlonai Qhltad Maalwaahava 
taarlaa, aftar tha offar of anapanaatloa. aa lafanvd ta la 
lntarrocatanr », aa rajoatad, ta fUa a griavaaaa aalatlva ta 
tha laaaa of aawpaaaatlon aa alalaad la tha aagtetatf 


191. If tha «nawar to lntarragatavp 190 la la tha 
•^"•tlva. Mat ara tha naaaa of tha plaintiffa aha aada aaah 
raquaatt 


192. te Mat data er dataa aaia aaah aagwaata 

193. Tb Mok wara aaoh raqoaata nadat 
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Defendant Bcthlehem Sleel Corporalion't* Inlcrrogatoric*. 


1 *«Ui vtiJio ucttii .(Myocuii. o r ueucrulnation 


wade ;o bacu roqu.ut> <,£ . 


15‘> i' no. v/1 uit v/rrv + .hn B^ccli'lc roapcnnc or do- 
j tcrmlnntion node iflüi vuüneet to cach ixsque.it? 

I 

ï:«o. Or» v/uat d ■ „(» dit er. wne airi» rcapotuo or 

dffteminatiou n.jd$? 

f 

!j 

1,7. ll.'cictfle- lly wtuit uocvtlon or seojiona of Titlo dS 

ot‘ the United 3tuwea Code dj piiintlfia huioln ïeiy on for re- 

I. 

ji covery of punltlvc uaru. joo c.nu uttomoji», ïoeo as aou/^it in the 

i 

|| coaploint nerelnr 

'I 

'| JüwCilï OC óoOC'-* «/| Xy J(. . 


wlü, .oóiaaaü, woQoc & aoommn 


:;•» TUusa 


.1 


I 
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Plainlifft' Answer In Inlerrogatoriet». 

* • Taial Bemant Nrfnr—— la all of tl» pUlatlfT'a 

B - Faëton t ar the «ham -part—nto aattrtla 
c * *»«•» pan —1 porfor—aae, ar | 

D - Banaat porfor-neo la «aaaaa af 100*, ar (C - 100*) 

* • A— t aT ah— a «mm fa—afltlac iadlmat orhin, er (D * 67*) 

0 - baantlm -der VU plaa" darlag Vaat portod." 

SaHiVJf ■ Standard Eaarl? Ihp Bata 

VOU0U B (3.I.W.R. ♦ 0) - MM,(1 ♦ D z .67) - I. a. 

Tha plalntiffa further alle — a Tiolatl— aT the V—ltahla Timinaitl 
*’**•'• B—tlaa 2 (C) af tha Vla Ag—nt, aa daflmd lp 
1 «r tha Janaiy h, 1960 V -n n d- af OwWntoadlag. 

8. Ia aa—ar to totemgat-y «-har «91% the plalatim aaaaar that 
tha dafandaat Ba thl a h— Staal Cerpantl— dld aak» — offer to pap a porti- 4 
tha laaaat&aa vagaa i*i* an ti» laaoa aT thla la—uit, bat that tha 

dafleatfaat dld art offer to adjwt and —V pap—nt af tha aotaal - at 

!®®®®tt— uigN «hlah ua tha laaaa af lawault, 

9. la aaa—r ta tha aa!4 latomgat —7 mater "92", tha plalntlffs 
ai—• that aald offer —a aade on Kajr 31 , 1966, at U o'elook la tha femao- 
of aal* 4a? and a«ala at 3 o’eleok In tha aftemoon af the aa— d v at tha 
J*m F. femedy Mmorlal Hall, on Mdge Rood, laokaaanm, ff— Terk. 

10. Ia ano—r ta tntam>(atoi 7 "—ter "93", tha tei— of tha offer —re 
I ta follmrai "I.H.W.W. x ,01fc6?58J". 

U. b aaa—r to lnterragatoiy mater "9**", plalntlffa a—r that tte 
aald offer —a re>ated. 

1?. In ana-r te latermgatonr —ter " 95 -, the -ld offer «aa mjeetod 
* ^ 51» 1%6» at 11 o'elook la tha famnoon and a gala at 3 o'doek In tha 
afterno— of tte aa— da?. 

13. I" aaa—r ta latamcataay auater "96", the plalatlfTa aaaaar that 
the teala tor tha aald mjoetl— au that tte aald offer aaa 1—de—ata. 

lh. Za aaa—r to totemgateay aaater "97", tha plalotlffa aaa—r that 
thaor dld gl— aottoa af tha aald rtjartl—. 
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Plaintiffs’ Anawens In Inlerrngatorics. 

UNITED STATES DISTRICT OOURT 

FOR TOE WESTERN DISTRICT OF JEW YORK 

LAMRENCE RALPH, and DIVERS OIHERS 

Plaintiffa 


THE BETHLKCM STEEL CORPORATION 


Mgwgr* ffi_ 

INTELROOATORIKS 


Clvil Action 
F O. 11,892 


THE UNITED STEEUMORKBtS OF AMERICA 


Defendante 


Th* plaintiffa, by thelr attornaya SCOTT &. 
DOEMAN, tor thair anavera to the dafandant's vritten interro- 
gatoriea reapactfully anaver aa followa: 


NUMBER 


ANSWER 


No. Aa of the date of thaae enawere, the 
employment atatua of aeveral of the plain¬ 
tiffa haa changed. Se* attached Hat lab- 
•led exhibit ”1." for the naiaea of thoae 
indlvlduala whoae atatua ia chanaed with 
an appropriate axplanation. 

On infonaatian and belief, Yea. 


On Information and belief, Yea. 


On informatlon and belief, Yea. 


On Information and belief, Yea. 
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Plaintiffa’ Aniwera lo Interrogatories. 

27. On lnforaation and belief, Yae. 

28. On lnforaation end bel lts ', Yee. 

30. On lnforaation and belief, Yee. 

\ 

31. On lnforaation and belief, Yee. 

32. On lnforaation and belief, Yee. 

33. On lnforaation and belief, Yee. 

35 On lnforaation and belief, Yee. 

36. The plaintiffa lnvestigatlan dieeloses that 

a gr1 era nee "relativa to the isaue of pay 
raten or ineentlve ratas", could result 
froa any paycheck dlscrapancy or shortage 
in any «eek ae to any or all of the plain- 
tiffs. Ae a result, it ls possible that 
froa Nouaaber, 1960 to date hundreds of 
caaplaints could have been aade by the var- 
ioua plaintiffa with regard to "pay rates 
or lncentlve rates." Purtheraore, lt «as 
deterained that the records of such caa¬ 
plaints lf aade, are tmder lock and key ln 
custody of the defendant, UMITED STEELWORKERS 
OF AMERICA, and are not available to the 
plaintiffa. 


37. 

See 

*36 

38. 

Sea 

#36 

39. 

See 

•36 





103 


Plaintifts' Answers lo Inlerrogalories. 


40. 

Saa #36. 

41. 

Saa #36. 

42. 

Saa #36. 

43. . 

Saa #36. 

44. 

Saa #36. 

45. 

Saa #36. 

46. 

Saa #36. 

47. 

Saa #36. 

48. 

Saa #36. 

49. 

Saa #36. 

50. 

Saa #36. 

51. 

Saa #36. 

52. 

Saa #36. 

53. 

Saa #36. 

54. 

Saa #36. 

55. 

Saa #36. 

56. 

Saa #36. 

57. 

Saa #36. 

56. 

Saa # 36. 

59. 

Saa #36. 

60. 

SaaM of tha 


Scm * ot tha plaintiffs hav» indivldually 
■ada coaplainta to unlon officia la wlth re- 
gard to tha claim of conoanaation that ia 
baing made in thia law suit. 
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«x. 


62. 


63. 


64. 


65. 


66 . 

67 . 


Plaintiffa’ A nawen to Interrogatories. 

Hm plaintiffa do not file indivldual 
gritnnoai. Howaver, la an attaapt to 
umr thle lntarrogatory th* plalatiffa 
f atata that tha naaM of the repraaant- 
atlve eaqiloyee on ona of tha two grla- 
ranoaa ooncarned la LBO BRZYBKI. 

Orianaoa B-3141 mi prraantad to a fore- 
aa on Juni lat. 1960. Orlaainoa •■*3139 
Ma praaantad to a foranan on <7une 24th# 
1960. 

Orlavanoa B-3141 Ma praaantad to formn 
WZULIAM PKUS8 . Orlavanoa B-3139 na pra¬ 
aantad to foranan H. JAflCKM. 

Soa photoatatlc ooplaa of grlevance'a 
attaohad haroto aa axhlblt "2." 

On lnfonaatlon and ba Haf. at varloua 
tlaaa and dataa» tha tao grlavanoaa oon- 
jarnad vare proceseed through all of tha 
SH atapa of tha Contract Orlavanoa Pro¬ 
cedure. 

Tua. 

Hm noot recent daclalon conearning tha 
two grlavanoaa took plaoa on infornation 
and hallef on July I2th, 1965 bafora an 
inpartlal unplra. 






10 $ 


68 . 


69. 


PUinliffi' Amwhi lu inleimgalories. 

67. (con't) Th* teciilon aakaa no detenainatlan on the 
Mrita hut lutMd holde that thar* «re no 
iasiMa proper ly ba fora the >aplrt. 

fot Uw itow dtciiloB mi upoa 
iafbmtlon and baliaf, Uw apparaat with- 
^ r ** 1 w ««ttlaaMt of Uw iaauaa in vol vod. 
T n an attaopt to inmtr thla intarroqatory. 
tl»a plalatiffa atata that tha two gr1avance# 
referred to abova wara fllad on behalf of all 
tha plalatiffa an tha date'a atatad. 


70. 

Saa 869. 

71. 

See 862. 

72. 

Saa 863. 

73. 

Saa 864. 

74. 

Saa 865. 

7S. 

Vee. 

76. 

Saa 867. 

77. 

a 

< 

2 

8 

78. 

Tee. 

79. 

J - Scafranekl and J. Laffarty 

80. 

Saa 862. 

81. 

Saa 863. 

82. 

Saa 864. 

83. 

Saa 865. 

84. 

Saa 867. 

85. 

Saa 867. 

86. 

Saa 868. 

87. 

Saa 868. 
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Plaintiffs' Anawera lo Intermgalories. 


124. 

On lnfonaation and belief, No. 

125. 

On lnfonaation and ballef, Mo. 

126. 

■ot roqulred. 

127. 

*ot raqulred. 

128. 

■ot raqulred. 

129/ 

■ot raqulred. 

130. 

'ot raqulred. 

131. 

Not raqulred. 

132. 

Hot raqulred. 

133. 

Not raqulred. 

134. 

On lnfonaation and belief. No. 

135. 

On lnfonaation and belief, No. 

136. 

Mot raqulred. 

137. 

Hot raqulred. 

138. 

Not raqulred. 

139. 

Mot raqulred. 

140. 

Mot raqulred. 

141. 

Not raqulred. 

142. 

On lnfonaation and belief. No. wlth the ex- 

ceptlon of W. SvlercE, John Plc, and Janea 

Waneldorf. 

143. 

Statod ln the abow answer. 

144. 

Complete approval. 

145. 

u Pon ratainar of counsel. 

146. 

On Information and belief, No. 

147. 

■ot raqulred. 







Plaintiffs' Answers lo Inlerrogalnries. 


I4ê. 

M*. 

1B0. 

lil. 

lil. 

lil. 

1M. 

lil. 

1M. 


lx nvilni. 

M Nqtln4. 

Om laCamtlaa mé MUf. ü. 


IX m«lni. 
lx nxlail. 
IX Nf«bX. 
IX raquirX, 



MltU. Mmt ftrk 

«IMXM K. Mni. taq. 
100 ÜMiia aailOlaf 
fttfftl*. Mmt tok 
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Exhibit “1” 

Altached lo Plaintiffs' 

Answero. 

NAME 

8KM. a HO. 

STATOS 

Willlan W. Atkinson 

422-131 

Supervlslon 

Josaph L. Baxter 

■ 422-395 

Ratirad 

Frank B. Berger 

422-182 

Supervlslon 

Janas N. Bockrath 

422-117 

Deceesed 

Dannis J. Botticelli 

432-173 

Guit 

Waltar F. Bratak 

432-54 

Supwrvlalon 

Josaph Brovn 

422-75 

Ratirad 

John J. Byma 

432-52 

Ratlrad 

Albart Charry 

422-350 

lupervlalon 

Dannis N. Couhig 

*22-412 

Ouit 

Julius DaSantls 

422-41 

Ratlrad 

Charlas Doana 

422-455 

Guit 

Stephen T. Flncal 

432-146 

Cuit 

Gereld R. Frank1in 

422-379 

Suparvlslon 

Albart J. Oardner 

422-158 

Supervlslon 

Josaph J. Oorski 

422-510 

Supervlslon 

Willard H. Haas 

422-369 

Supervlslon 

John B. Havans 

422-248 

Ratlrad 

John 1 j« Haaly, Jr. 

422-249 

Transfer 

Thonas L. Holdan 

432-41 

Ratirad 

Charlas Hrisko 

422-153 

Ouit 

Wlllian J. Hughes 

422-394 

lult 


EXHIBIT 


1 
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Exhibit "1" Altached lo Plaintiffg' Answers 


Sanual A. Alasal 

432-183 

duparrlslon 

Mlltoa C. Aat. Jr. 

432-189 

Oult 

diehard 9. Chudalk 

422-483 

Ooit 

John L. Clark 

422-90 

Oult 

Aldtard A. Om 

422-582 

dupnrvlsioa 

Roy Ctrl var 

422-40 

•uparviaion 

John Duklch 

422-511 

(kilt 

Imu iwthu 

422-215 

datlrad 

VNi 8. UlkM 

422-384 

datlrad 

Aobart C. Khalar 

432-98 

Oult 

Joaaph Porto 

432-39 

Oult 

Uooard A. SUI 

432-185 

Oult 

Harold A. Salfart 

422-138 

Suparrlalon 

daynond D. tltnrok 

422-555 

A», 

Ronald J. Solan 

422-497 

Oult 
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Exhibit " 2 " Atlached In Plaintiffs’ Answors. 
SUBSIDIARY COMPANIES ÓF BETHLEHEM STEEL CORPORATION 


.Lacltauxuinn*.. 8 #..Xx. 

rum 

UNITED STEEIWORKERS OF AMERICA—Locol Union 


REQUEST FOR ADJUSTMENT OF GRIEVANCE 

1121 KmA l#-W 




.The..Union ,dJlno£j*ses.with.the.ncw .pato..lnptitutcd.‘>2f the ccrnpany., 

on tho follouinr positions (aoo attachod ahoot) Tho Ünïcn niaïntc.nsttiattho 

uor.ker3.lna.tood. of..lndirpct.nnd..chpul'l..bo. jn.id.pa. 

ouch; olso t!'.o Union dloa^rooa wlth tho test reprosentotivo pori'id thr.t tho 
..<?.«CTRRï\y..)Wfl..w?.c4..X‘pr..tJbi»..nfifehDA.of..p®XJTionJi»....Tho..UTïlpn.jr.<).qupp.feo .;:pnfiGo.m^r*t..t.9..„ 
pay tho abovo positions rotroactlvo pny. Tho Union olso contcnd ; thot the ratos 

.pra..wnr.oBnönab.lo..nnd..unfi3lEA....Thla..roauoat .la.mndfi.j?v»rau<xx)Lt...tft.A; , .tXcXft..V J . 

oootlon 2(o), paracraph 3 of tho Acroomont. 





. .*. ...... 

gbio.ccso-lo-yo?os-uadcc..tto-tIa7.23r.AGrcos3ot>.,.t, 
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Kxhibil " 2 " Allached In PUintiffa' Aiikwcrv 
WUMXMT COOPAMD OP KTMUNUI ma COtPOMTMM 

...iAcitauanna, _ 

Mf 

(MIIED SnaWOKBB OP ♦nffttffl !„,< tMa, Mm.. 26Q 4 
REOUBT FOR AOJUSTMENT OF GRIEVANCE 


B 3141 



J. Ssafrons ld - J. Lm fiorty 
t-Trrr 


pony on thö 


- -.......rnOJTntcn .dInnnrooavlth tho nou rot* lnstltutoc by tho cos»- • 

rolloHinc por.Itio.-.*—(’V>tor fibon Oporotor, nótor Hóór ACtondcnt "A" 

tL/mrnnt’. "r." Mnf a«i RiüM Ram _»_ . . . . .... 


- - •ji'w*****".»«—\ vwu*- nwun upumuor, r. 

.LotQc.jaom.Attflortflnt ^p"^. Motor Room Attendant "C", Mot' 
Crano Mlllwrlcht, Crono Rcpolman “a", Crnno Pëpslrm&n 


Roon Attondant Hol 


Kr* 


_ — w- - - - -— —«—- -- . «PW*— f.wi—prp MH _ Crflnt rcpftii-um . 

Crano üopolsaan JJolpor, Crpr.pOII ct, Ik»tor Inspoctor, Electrlcol .lopolram "A", 
?ncn "B", Eloctriool Rcpoii-nan "C 11 , Klöetrlcal ïï« lpcr, ücctrl- 

AM m. A W. A AU. .W.___a.a _ * . . . r .. w 


?»r C rtfx CaA R «i' ai f T ^ n ” 1 u p r.ioBipieai i.c sper, iiccïri- 

•oal. 0-lcr.....lhQ .Lnion nalntaIn* tha t tho abpro posltlona ahould fco diract wor!t- 
ors instood of inuxroct and c’nould bo pnid as sueh;' and aliéö dlsc-'roos'wlth tho 
'^ t ;^^ aS ^ tet f Ve ^ P * Ei0lJ * • canI ^ ,,i y haa uaod for tha moU od of poyncnt. 

Tha Union rcqucsta Kaaaficasnt to pay tho abore pocltloha rotroactiVópoy. Tho 
.Union nlxo..cantonda-that. tho. r«.toa . 0 ro unroasonabla and unfair. Thia roquaat 

AM*. y 


la aado pursucnt to Art. V, sectlon 2 fü 
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Co«rt latenrogatofiem. 
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Couii Inlemigatiiries. 




lt. 1«T) 






Plaintiffa’ Answers lo Courl Interrogatories. 

UNITED 8TAT1^ PTSTRÏCT COURT 
WESTERN DISTRICT OP NEW YORK 


LAWRENCE RAL’’!! AMD DIVTtS OTHCRS 

T : intiffs 
vs 

THE BETHLOfEM STEKT, fcORPORATTON rnd 
THE UNITED STEEl.WORTE^S OP AMERICA 


Def«ndantn 


MEMORANDUM OP 
Civll l|o. 11., 


OP LAN 
1*892 


Thia Memorandum is submitted in accordance with tha 
directIon of the Court dated March 16. 1973. 


OUESTION No. 1» 


Do the affidavito of MR. 


end **. WILLIAMSON, attached to the Bethleheia Staal Motton* 
correctly set forth the "plan"’ 


ANSWFR : 


Yen, with the exception that tha 


plaintiffa herein ere not satisfied that the defendant, BKTHLEHZM 
STEEL CORPORATION haa no obligation to naat the taats of "spuitab 
compennation" re is alleged on oag* 3 of Mr. Evanden's affidavit. 
The decision of tha umpire dated Pabruary 25* 1959, was aade prlo: 
to tha Jenuary 4, 1960, Memorandum of Onderstandlng. Tha Meao- 
r and ure of BEN PISHW, «dilch is before the Court* rafers in graat 
detail to the eruitable compeneation prlnclple and how it will 
effect the plaintiffu. 

Purther* the plaintiffa do not 

concade that the varloue axamplee and sample calculetlona ooo- 

m 

tained in the affldavita of MR. WIIL1AMSON and MR. EVUfDOl auch 
ea that contained on p'ge 12 of the WILLIAMSON affidavit in aay 
vay state the true facta with regard to the plaintiffa and thalr 
retroactive wage claim. Tha company is always preparad and 
axtramaly expert in craating hypothatlcal situatlorna with verloos 
built-in assumptions Whioh lood to tha lnevltabla eooolusloo in 
•vary case that lf tha plaintiffa ars amtltlad to anything at all 
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Plaintiffs' Answers lo Court Interrogatorie*. 
lt is probably only thouaandths of • cent per hour. If thls 
actlon ls trled, the compeny vrill finally be reculred to state in 
dollars and cents precisely hov rouch was orid to the direct 
production worlcere and will not be able to rely on their hypo- 
thetical presumptions, assumptlons, and canclusions. 

Bat to specifically enewor the 
rueetion put by the Court» we do ngrce that the affidavits in 
r-uestion correctly eet forth the method by vhlch the plaintiffs 
are paid incentlve vrager. 

OU ES TI ON No. 2 Do the affidavits of m. TROST and 

MR. THEIS attached to the mor ion of the defendant, ST^FLMOPKERS, 
correctly set forth the history of the negotiction bet ween 
Bethlehem end the Steelworkere, of the grlevances between them 
and particularly grlevances B3139 and B3141"* If not, explaln why, 
ANSWrx.: The affidavitc of Mr. Trost and 

Mr. Theis do set forth in prooer chronological order the varlous 
steps and proceodings Ivd with respect to grlevances B3139 and 
B3141. 

The plaintiffs do not concede 

vihat "purpose in mind" Mr. Theis or any of his associetes had 
in agreelng vith the arbitrator in November of 1964, that thare 
were no open issues remelnlng in the olaintlffs' grlevances. 
Further, throughout both the affidavits of Mr. Trost and Mr. 

Theis there are varlous judgments and conclusions made by these 
individuele conceming the handling of plaintiffs' grlevances and 
the plaintiffs do not at thls time concede the accuracy or 
wisdom of thoee conclusions and judgments. Finally, the plain¬ 
tiffs do not agree that ua^lre RALPH BENARD, lssued hls award 
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Plaintiffs’ Answers lo Court Inierrogalories. 
basad atrlctly on tha hlstory of tha grievancea to data. A 
raadlng of tha transcript of that grlsvanca procaading will show 
that tha actions and/or lnactlons of tha Union raprasantet.lvas 
ln pertlcular, m. JARDXN, had a graat daal to do with tha 
dacislon. 

CuestIon No. 3 Do thapartlas agraa that tha 

|retroeetlve payments can now ba computed" 1 

ANSWEH i No. Tha retroaotlva paymants 

llcannot now ba computad. First, tha Memorandum whlch ls ba fora 
the Court as an Exhlblt batwsan G.^^^HRYSON and J.S. FQ^GUSQM, 
from tha lndustrlrl engineering dapartmsnt of the dsfandant» 
9ETHLEHEM STEEL COMPANY makes thls daar. Throughout tha 
temorandum lt la admlttad thet eccurata calculntions of rnonlas 
lua tha plrlntlffs ls lraposslbla becauee of tha loss of tha 
payroll production records necessary. 

a 

Further. tha hot ralll proper and 

t nndem mlll, are two of tha production units %dilch control any 
etroactlve payment dua to tha plaintiffs. That through tha 
ilshandllng of thelr grievancea ln November of 1962, tha Union ws 

t oreed to accept the retroactlve payment for thosa tw» production 
nlts, whlch lt dld not agraa wlth, bacausa lt fallad to exarclsa 
tlmely r lght of appeal. Therefore, not only era tha production 
records lost or raisplaced, but tha actual dollar amounta paid ln 
retro*ctives to the hot mlll proper and t ndem mllls are In¬ 
sufficiënt f'ccording to the Union but nothlng can ba dona about 
lt becruao of the Union’s fallure to Appeal. 

Question No. 4 Do tha partlas agraa that tha 

* 

llcomputatlon of retroactlve payments should ba tha subject of a 
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Plaintiffs' Answere to Court Interrogatories. 
grievance rather th*n thla lnvault'* 

AMSWER: No, the Wca decision, and caaas 

following lnclading Stginm-rn vs -pector Frelght Systems. Ine. 

441 F 2nd 5?'’ (1971) make lt cl aar, thot if a triablo issue of 
fact exlata as to the unlona braach of the duty of fair repre- 
aent? tion and furthar if a triable issue of fact exists with 
regard to whether or not the company has braachad its agreamant 
with tha employees, thnt the plaintiffs ara antitlad to a trial. 
Both the comprny nd the union would have us return to arbitration 
for furthar proceodings and this is understandible. If the 
dafendants in this action had their way, no one would aver be 
allowed to step outsida the arbitrator's office on *-ny c-uestion 
arising out of the contract. Both defendants in this action 
seek to overly complicate the issues in this case, in an effort 
to convince the Court th-t no one but e contract and grievance 
expert can properly resolve the fuestion. The plaintiffs on the 
other h' nd ma inta in ouite simply thrt through all of the discovery 
procaedings. through the papers beforo the court, snd through 
tha admissions of employees of both the union and the company 
it is obvious that r debt exists to the plaintiffs vhich the 
company and the union has been awere of since at least 1962. 

If a debt exists, it must, of necessity, arise out of a breach 
of the collective bargaining agreement by the company. Second, 
we ma int in that although all of the production workers involved 
received peyment in 1962 and 1964, nothing was Daid to the in¬ 
direct workers "for reasons now unknown” (Memorandum between Mr. 

Bryson and Mr. Ferguson) w» are entitled at this point to a jury 

/ 

trial on these rueetions and to a determination in Court as to 


■ 
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Plaintiffs' Answers to Court Inlerrogalories. 

Oiether or not tha duty of fair representation haa baan breached, 
»>nd lf so, to ha va a jury faahlon an rpnroprlate reraedy vlthln 
the guldellnes set down in Vaca . To return this action to tha 
grlevance procedure, would be ridiculoue. Once a grlevanca haa 
baan mishandled, and the rights of the plaintiffs abused, and tha 
duty of fair renresentation breached, claarly the plelntlffs 
cannot be reruired to raly eg*ln upon the eame unlon to process 
additlonal gr1avances a sacond time around. 

Ouestion Mo. 5 Explaln whnt Mr. Jardln dld or 

falled to do tdilch constitutad fallure of fair represantetlon. 

: First, ln spits of tha daaira 

of tha employees of tha local lavel, includlng the plaintiffs, 
to cjccees grlevance B3139 and B3141 to arbitratlon, Mr, Jardln 
dld so vith "my tangue in ray cheek." Purther, the only raason 
ha was there in the proceedlng before the arbitrator was beoauee 
tha plaintiffs wishad to arbltrate and not because ha had any 
interest in dolng so. The menner in \dilch he handled said arbi¬ 
tratlon reflects hls own leek of interest in tha proceedlng. 
Sacond, ha had more then ons opportunlty batween 1961 and 1964 
at aach of tha vnrlous stages tha plaintiffs' grlevancas want 
through to make it known to tha arbitrator that tha plaintiffs 
** r * hot balng pa ld tdilla tha direct production workars ware 
belng nald. Ihlrd, at tha flnal arbitratlon hearing ln lovarimr 
of 1964 h* agaln sits ruietly by while the arbitrator dlsmisses 
tha grlevances with no lndlcati n belng given that dlract workars 
had alraady been prld, sorae as early as tvo years pravlously. 

Zt 1» theposltlon of tha plaintiffs that Mr. Jardln's mlshandling 
of tha plaintiffs' grlevances throughout the course of thaIr 
klatory as wil as hls mlshandling of the hot ml 11 proper and y 


1 
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Plaintiffs' Answere to Court Interrogalories. 

tand»* mill griraaon ar* responslble together tor the loeaes 

the plalntlffe have auffered. There la nothlng ln the declalon 

umpire dated July of 1965 nor ln the transcript of thoee 

proceedInge whlch lndlcatea that the umpire was in fact «vare of 
true 

^•/^•cta aa atated ln thla courte memorandum. 

Oueation No. 6 In »aragraph 30 of hia affidavit, 

the plalntlff‘a attomey clalmad that certain rights of plaintlffa 
were loat becauae of untlaely unlon action. Ia he correct ln thla 
re apecf’ ihtplrln. 

■k 

ANSV/r»! By the inactlon of Hr. Jardln 

and other unlon officials concerning the two production grlevancea 

raferred to ln Peragraph 30, tha plcintiffs vore deprlved of 

67% of whetever amount the Union feit the direct vorkers ware 

entltled to by vmy of a rctroactlve. A* atated ln the p&ragraph, 

the Union was not satisfied wlth the ratroactive whlch the com- 

pany vas wllllng to p. - y, but waa forced to ■’ccept it through 

their own default in faillng to object to the awerd. Therefore, 

lf the Union waa not Batiafied, and lf a higher amount vaa ln 

fact p.- yable, to the direct workers, then the plaintlffa ha va 

loat their share of thla higher amount through the inactlon of 

thalr unlon representatlva. Aa to whether or not thla apeciflc 

to tha level of the lack of fair rcpreecntation, you 

keen in mind that lf we isolr ted ,iy one action or fallure 

to act on the nart of the unlon or company, a case could be made 

and 

that the oeroon rssponrlble slmply made a mistaks,.should not be 

A 

held reaponalble, But all of the procoedlngs involved ln 

thla action are directly related to the handllng of the production 
grlevancea lnvolving nev lncentive plan* and to the plaintlffa' 
grlevancea dildi are beaed on tbose nev lncentive plans. Taken 
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Plaintiffs’ Answere lo Court Interrogatories. 

BB o pncV'ge, the over-all handllng of the production grlevancea 
BB well Bi the plaintiffa' grlevancea clearly raiaea a trlable 
iaaue of fact on the «-ueetlon of whether or not .11 of theae 
affaire were handled ln an arbltrary, perfunctory, or caprlcloua 
menner. 

Oueatlon No. 7 The unlon'a poaitlon La that tha 

taat perlod ael ected vea probebly favorable to the union menbere. 
Explfin why the teat perlod was either fair or unfair. 

ANS: Both the union and the caiapeny 

throughout thelr affldavita aupooae that virloue thlnga wou ld 
be true and aoeculate that certain reaulta would follow. the 
May 25, 1956, agreement reuired that "in tho absence of epecial 
clrcumatancea the onat repreaentatlve teat perlod will be the 
perlod of three montha next preceedlng the date on «Aiich an 
exiatlng incentlve plan ahall be replaced by a new Incentlve plan. 

In our caae, the Incentlve toók effect ln Aorll of 1960, and the 
repreaentatlve teat perlod choaen va» three weeka before a amjor 
atrike ln 1959 and eleven weeka after sald atrlke. In all of 
tha pretrlal diacovary, no aatiafactory explrnatlon vaa given 
for the uae of thla perlod inatead of the three aonth perlod 
juet prior to the lnatltutlon of the plan. Company officiale 
atated that it va» ljapractlcal to uae the three-month perlod 
deacrlbed ln the agreement. Further, page 13 of the affldavlt of 
Mr. Theie almply aaya "to the beat of ray knowledge, I have never 
been made awre of any Information eatabliahing that thla pertlc— 
ular perlod wou ld have been abnorm^l." It la not up to any employee 
or anyone elee to make Mr. Thala avare of auch Information. It 
la hla job to know that the perlod la repreaentatlve and that term 
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Plaintiffs' Answers to Court Interrngatories. 
by the My ( hai been deflned in pretrl*l diacovery as a normei 
operation. No one throughout pretrial diacovery aeem to know 
nor had any comparison been made of thia test perlod with the 
three month period insnediately preceedlng the institution of the 
plaintiffs' rate. All we know for gore, is that sometime sub- 
•eruent to the filing of the plaintiffs grievance, the issue 
regarding the past representative test period was withdrawn by 
the union. They give no reason for the vithdravl and they give 
no reason for their acceptance of the test perlod as representatie . 
The unlons accuiescence to thia perlod was done with no attei^at 
whatsoever to run a sirnilar teat period comparison between old 
and new plans for the three month period lnnedlately prior to the 
institution of the plaintiffs new rate. This is the reculred 
raethod under the May 25 agreement and no effort was made by the 
compeny to run such e comparison. Further, no such comparison 
waB * Ven racuested by the union. Hveryone simply accepted 
a split test period two weeks before and eleven weeks folloving a 
major strike all of vAilch took place at leaat three months before 
the institution of the plaintiffs rate in vlol^tion of the May 
25 agreement. The olaintlffs maintaln that there c ann ot be any- 
thing ordinary and normei about plant operations before or after 
B atrike. That although operations just before the strike 
would probably be above normal, operations after the strike would 
not be normal for f-uite soae time. Further, the plaintiffs ware 
entitled at the time of the institution of their rate, to have a 
test period selected from the three months iraroodiataly preceedlng 
the institution of their rate as per the May 25 agreement. No 
• ffort Ma made to do thls, and we now under stand that thia too 
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Plaintiffs' Answero to Court Inlerrogatories. 

is iraoossibln to •■'ccomplish. In f.ny case, without more knovladge 

und 

of the represontutive test periodes well e so.ne knowledge of 
the oroper threo month period, the union nbusod its discretion 
in withdrawing that issue frora the plaintiffs grievances. 


Respectfully subraitted, 

W1L1.IAM D. SCOTT 

Attornsy for plaintiffs 
Office and P.0. Address 
605 Brisbane Building 
Buffalo, New York 


p-ted: April 3, 1973 
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MoaiHl M#ém MnI CapMUal Amm «o 
IImpmmU hf te Ceait 

UN ITED STATES DISTRICT POORT 
WESTERN DISTRICT OF NS* YORK 

LAWRENCE RALPH Md DIVERS OTHERS, Clvll Actlon No. 11.892 

Plalntlffa, 

T *' ansners to INTBRROOATORIES 

THE BETHLEHEM STEEL CORPORATION and J MWPOOWDED BT THE COORT 

THE UNITED STEaLtfORKERS OF ARERICA, 

_ Defendanta. 

The defendant Bethlehe* Steel Corporation preaenta the 
rollowln* Anawera to the Interrogatorlea propounded bjr the Court: 

I. QUESTION: Do the affldaelta of Rr. Beenden and Rr. 
Vllllaaaon attached to the Bethlehe* Steel notlon correctly aet forth 
the "plan"? ir not, explaln why. 

ANSWER: The affldavlta of Rr. Beenden and Rr. Mllllaa- 
son aet forth the facta pertainlng to the lnpleaentatlon and oper- 
atlon of the lncentlee plan eatabllahed for the electrlcal and 
mechanlcal aalntenance eaployeea ln the Strip RUI, the plalntlffa 
hereln. The aetual planbare attached aa Exhibita 1 and 2 to the 
afridavlta of Reaara. Eeenden and Hllllamson. 

II. OUESTION: Do the affldaelta of Rr. Trost and Rr. 

Thela attached to the notIon of defendant Steelworkera correotly 
aet forth the hlatory of the negotlatlon between Bethlehe* and the 
Steelworkera, of the grleeancea between the* and partlcularly 
KTlevancea B-3139 and B-31U? If not. ezplaln why. 

ANS'YER: The affldaelta of Reaara. Troat, Thela and 
Evênden aet forth an accurate auaaare of the proceaalitR of the grlee- 
ances lnvoleed ln thla actlon. The beat eeldence of the laauea 
pres-nted and the poaltlona taken by the Union and the Conpany ln the 
course of the grieeanee procedure la aet forth ln the record of the 
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MimUiI BrikUm Stad Corporatioa'a Auwm to 
Interrogatoriea ProfouM by Uw Comrt. 

procecdings. Aithough the complete record of the pror.cc-dlnf.s ln 
beth rrlevancrs woud unctuly burden tb» record on thio motion, a 
complete account of the lsaues presenter! and the positluns taken 
by the partles is set fortli ln the minutes er the Thlrd Step Meet¬ 
ing, Grlevances No. B-3139 and B-31*l. dated May 1, 1961, (Dcthlcher. 

Exhiblt 5, Cummlngs affidavlt) and the minutes of the ^ourth Step 
Meeting, Gricvances No. n-313° and n-31*ll, dated October 1, 1963, 

(Bethlehem Exhiblt 6, Cummlngs affidavlt). These minutes, reviewed 
together wlth the minutes of the Joint Incentivc Committee meeting, 

June 2, 196*1, (Exhiblt C, Thels afridavlt) and the Unplre's Decls- 
ion llo. 1138, dated July 12, 1965 (Exhiblt D, Theis affidavlt) 
provlde a full account of the processing of these grlevances. Por 
the convenlence of the court we are also attachlng horeto the 
chronology of the processing of both g.rievances, deslgnated Deth-‘ 
lehem Exhlblts 7 and 8. 

III. QUESTION: A. Do the partles ag.ree that the retro- 
actlve payments can now be conputed? 

D. Do the narties arree that the compu- 
tatlon of retroactive payr.cnta be the subject of a grievance rather 
than this lawsult? Explain your position. 

AilSHER: A. Certaln of the accounting departraent 

records used by the Corapany ln computing the incentive earnlngs of 
the direct worlrers are missing so that the Company cannot make the 
usual computatIon as to what, lf any, retroactive payments may be 
due the plalntlffs. However, by a comparlson of earningo beforc 
and artcr June 10, 1962 the Company has arrlved at an alternatlve 
conputatioR of retroactive payments which ls set forth ln Mr. 

«illlanscn's affidavlt in detail. It 3cesr.c clcar that retroactiw.- 
payments to the plalntlffs baaed on thls conputatlon would be fair ^ 

and epultable. 
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Oefendant Bethlehem Steel Corporation's Answers to 
Interrogatories Pmpoundcd by the Court. 

Am- ts.^ue ns to th<? rotroactivc nay- 

should iol vod < n +. l. . 

V d in th« Erlovnnc- proerd-j M - th« oxclu=lv« 

r^ïTiedy jnclor th? coll»rtiv» 

1 ' f ar. .ainlnr; arree-iont foi’ <1«t(*rnininP' 

ratters such as this. fPnrc-s i» on .• 

npes 1B--0 ■f'norandun of :„aw In Ounnort 

° r Uethlehem's Bot Ion Por fcw, , udwcnt) 

QUES.ro.!: Exnlaln what Br. Jardln dld or Palled 
to do «hlch constltuted fallure or fair renrosentatton. 

V. QUESTION: In paragraph 30 of hls arridavlt, nlaln- 
tlfs' attorna, clalns that c.rt.ln rlght. or pUlntlrfs w.ro lost 
because or untlmol, unlon aotlon . he ^ 

Exnlaln. rr the unlon proceedod In a„ uhtlm.1, rashlon, dld thls 
hailure «sa to the la.al or r.o k of r , Ir representatlon, 

AMSHES TO OUESTIONS IV and V: DePendant Bothlehom 
bas no evldence or an, rallure or reorosentatlon or the „lalntirrs 
in thls aotlon b, Br. Jardln or an, othor unlon ropresentatlve. 

VI. OUESTrori: Exolain »h, the test porlod «as alther 
rair or unlalr. Ir lt «as unlalr. ho« dld the u„lo„. s ,o„ulesc,„co 
In lt constltute lacl: or ralr renresent.tlon onder the 1 ,«, 

AUS'CR: The Issue as to the representatlve test 
porlod «as „ot dealt «Ith In the arridavlts or Bassrs. Evenden 
and Williamson, slnoe Bethlehem consldered that that Issue had been 
Pally litlgated and resolved In the grlevanc, procedure, „o:,-ver 
sinc, the issue has no» been ralsed h, the nlnlntlff,. attorney, ’ 
ar.d In response to the nuestlon nronounled h, the -ourt, del-ndant 
Bethlehem has attach.d the supnle„,„t., „rridarlt or Eae wmianson 
exnlainlng the m-thod or Imolenentln- the representatlve test perlod. 

Respectfully subrnltted, 

HODnMH, RUSS, AMDREW3. W00DS h r.OODYEAR 
Ry ' C\. /L. i. 

TO: WILLIAH D. SC07T, ESO. 

BREDHOPP, COTTESMAM * COHEM 


V BV. -7 /V l - „__ 

JgVljy E. nict-lnson, Esq." 
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Letter Dated April 3, 1973. 


April 3rd, 1973 


Honorable John T. Curtin 
United States District Court 
Buffalo, New York 

Re: Lawrence Ralnh and Divers Others vs. 

The Bethlehem Steel Corporation and 
The United Steelworkers of America 
Civil Actlon Ho. 11.892 _ 

Dear Judge Curtin: 

On behalf of the defendant United Steelworkers of America 
this letter i3 in response to your order dated March 16, 1973. 

Since most of the questions raised in sald order by their terms do 
not seek responses from the Steelworkers, v;e shall confine our 
comments here to those which do. 

First, the Steelworkers believe that, notwithstanding 
the loss of records, a sati3factory alternative method for computing 
and distributing retroactive paynents can be arrived at by the 
parties. Further, insofar as any dispute may ari3e concerning the 
actual amounts of retroactive paynents to which each of the affected 
employees is entitled, the Steelworkers note that such a dispute - 
like all other disputes concerning the meaning, applicatlon, or 
lnterpretation of collective bargaining agreements - is properly the 
subject of the grievance arbitratlon nrocedure. See Section 5(e), 
Supplemental Agreenent of May 25, 1956 (F.xhibit "A" to the Theis 
affidavit). In 3uch circunstances, that procedure is the exclusive 
renedy and plaintiffs cannot file a lawsuit to enforce their asserted 
contract rights. See, for example, Republic Steel Corn. v. Maddox, 
379 U.S. 650. - 

Second, insofar as the "representative test period" used 
by Bethlehem, the Steelworkers' position has been explained in the 
affidavits of Irving C. Trost at naragraoh 12, Dages 6-8 and William 
J. Theis at paragranh 15, page 13. 
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Letter Dated April 3, 1973. 

( 2 ) 

Honorable John T. Curtin April 3rd, 1973 


Th J r ?’ 38 to the allegation3 ln paragranh 30 of the 
affldavlt aubmltted by plalntlffs' attorney, Wllllam D. Scott. 

th f fc the two Crievances (l.e. 3-2137 and 
dlrect workers ln the Hot Strip Mlll and Tan- 
Wfrïi ï? 0 5u t0 * th f lndlrect workers upon whose behalf Attorney 
q sult " Further, as reflected ln the attached 

dld^ot 6 ^™ 1 ! A i f 1 ? aV ^ °r Irvlng C * Tro8t » the reason why the Union 
did not coraplaln to the Company on or before July 25, 1961 concern- 

lng the reyised rates whlch lt had put lnto effect waa because lt 
wa3 the Union a Judgment that there was no merltorlous basis for 
challenging those revlaed rates. 


Slncerely, 

BREDHOFF, GOTTESMAN & COHEN 

By «s 

Oeorge H. Cohen ^**0 
Attorneys for Defendant United 
Steelworkers of America 

GHCrkb 


cc: John E. Dlckinson, Eso. 
Wllllam D. Scott, Esq.' 
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Notice of Motion for Summary |udgment. 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


LAWRENCE RALPH and DIVERS OTHERS, 

Plaintiffs, 


vs. 


THE BETHLSHEM STEEL CORPORATION and 
THE UNITED STEELV.'ORKERS OF AMERICA, 

Defendants. 


Civil Action No. 11,892 
NOTICE OF MOTION 


Pursuant to Rule 56(c) of the Federal Rules of Civil 
Procedure, the Defendant, BETHLEHEM STEEL CORPORATION, hereby 
moves for summary Judgment and dismissal of the Complaint 
against it on the ground that tnere is no genuine issue as 
to any material fact and the Defendant, BETHLEHEM STEEL COR¬ 
PORATION, is e*itlt>«4 to JwdffMrni o a ******* of la», ar. i 
in the alternotlve, this Defendant moves under Rule 12 to 
dismiss the Complaint for lack of Jurisdiction over the subject 
matter. 


Resoectfully submitted, 

HODGSON, RUSS, ANDREWS, WOODS & GOODYEAR 

Ry _ 

John E. Dickinson 

Attorneys for Defendant, Bethlehem Steel 
Corporation 

Office and Post Office Address 
One M h T Plaza 
Buffalo, New York 14203 
Telephone: 856-4000 


TO: WILLIA” D. SCOTT, Esq. 

Attorncy for Plaintiff 
Office and Post Office Address 
43 Court Street 
Buffalo, Nevr York 14202 
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°' H D E "" d '" <■ S “PP«« - )udsn ,„„, 

C'PUWrn ___ 


WESTERN S n?^T DISTRICT C0URT 
WESTERN DISTRICT OF NEW YORK 


LAWRENCE RALPH and DIVERS~OThÊrs~ 

Plaintlffa, 

va. 


Defendants. 


Clvil Actlon No. 1I.8Q2 

afpidavit IN support OP 
SUMMARY judoment 


STATE OP NEW YORK ) 
COUNTY OP ERIE 


sa: 


"• D ' ** 1 "* -o-". lepoaea and 

wlth th R Th8t ^ h0ldS the P0Sitl0n ° f Mana «emenfs Renresentatlve 
2\l ethlehe " StMl ‘°™ ‘-“«P - "Conpanyl* 

Z r ”~’ f ° r ** C —’P -latlon, at 

Plant oparatlon» at Lacka» e « Vorlt . 

»lth th t Th “ “ M ‘ nae '"' nt 'P R *"P* 3en tatlve ha 1 , «„.rail, r„,„„ 
0" raat, and clrc„„,tancas „ of 

rr f8Ct3 "* r0rth h "' tn - -pan, r «ord. 

“ d do «“” 0"' 3 o""ap hl» overall contr.1. 

——=:,rrr 

•- 't j^rr ~ r ~ 

. *P. offerad to aatahUah: 

1 . That .11 pf the claims lnvolv.d In thl» actlon ara 

mattera whlch have either been reaolved by the Cor, 

ea Dy the Company and Union in 
1 contractual srlevance orocedure or shouirt h 
and, ld be re8olved therein, 

or coll 2 n “ th ' COm “" 1 ' " 0t ' n ' ar ' d ‘"PP°”«P oondoct. 

collualon „th th. Union eh . coor.a of re.olvmp th. cl.,.. 
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Affidavit «if H. D. Evenden in Support of Summary judgment. 
at Issue therein wlthin the grlevance procedure, and 

The actlon agalnst Bethlehem 13 without merlt and 
summary Judgment should be granted. 

COLLECTIVE BARGAINING CONTRACT PROVISIONS 

On or about May 25, 1956, the Comnany and the United Steel- 
workers of America (hereinafter called "Union") executed a Supplemental 
Agreement (hereinafter called the "1956 Agreement”) as a suDplement 
to the collectlve bargalnlng agreement ln effect between the Company 
and the Union. 

Sectlon 5(a) of the 1956 Agreement provlded ln substance 
that the Company would revlew exlstlng lncentive plans used to 
compensate employees that dld not utllize as thelr lncentive base 
rates the appllcable Standard Hourly Wage Rates (SHWR) and renlace 
these plans wlth new lncentive plans that use SHWR as the lncentive 
base rates. Wherever the term "new plan" or "new lncentive Dlan" 
ls used ln thls affidavit or that of Rae Wllliamson, lt ls lntsnded 
to mean the revlslon of an exlstlng lncentive plan to brlng lt lnto 
compllance wlth Sectlon 5(a) of the 1956 Agreement. 

Sectlon 5(b) of the 1956 Agreement provlded ln substance 
that new lncentive plans establlshed ln accordance wlth the 1956 
Agreeir. nt would "meet the requlrement that, over a past representatlve 
test perlod, the average hourly earnlngs or all the Employees asslgned 
to a Job under such new plan would not have been less under such new 
plan than the average hourly earnlngs recelved by all the Employees 
asslgned to that Job durlng such nerlod under the lncentive Dlan 
whlch lt replaced." 


Sectlon 5(d) of the 1956 Agreement deflned "past representatlve 
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Affidavit of H. D. Evenden ia Support of Summuy Judgmenl 

I 

test perlod" ss "in the absence of special clrcumatances, the perlod 
of three months next precedlng the date on ehlch an exlstlnr nlan 
shall be replaced by a new lncentlve plan Ln accordance wlth the 
provlslons of thls Sectlon." 

Artlcle "V, Sectlon 2(c) of the collectlve bargalnlng agree- 
■ent provldes a different test for enployees' eamlngs ln cases where 
lncentlve plans are adjusted or replaced due to changes ln equlpment, 
processes and technology, and the latter contract provlslon has no 
appllcatlon ln thls actlon. 

On or about January 1960, the Comoany and the Union 
executed a Memorandum of Underatandlng (herelnafter called the 
"1960 Agreement") whlch outllned requlrements as to the method of 
coapensatlon that had to be met for lncentlve plans establlshed under 
Artlcle V, Sectlon 2 of the collectlve bargalnlng agreement. 

Artlcle V, Sectlon 2 of the collectlve bargalnlng agreement, 
and the tests set forth ln the 1960 Agreement have no appllcatlon 
to the lncentlve plans at Issue ln thls lawsult. The subject olans, 
as elll be explalned below, were establlshed pursuant to Sectlons 
5(a) and 5(b) of the May 25, 1956 Agreement, and not as the reault 
of the provlslons of Artlcle V, Sectlon 2 of the collectlve bargalnlng 
agreement, and the 1960 Agreement. 

Thus, the sole test whlch the plans at Issue ln thls case 
must meet la the Standard provlded in Sectlon 5(b) of the 
1956 Agreement. In an early declsion the lmpartlal arbltrator, 
annolnted by the partles_pursuant to thelr collectlve bargalnlnr 
agreement, ruled on thls Issue. (lmpartlal umpire declsion ML 520, 
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Affidavit of H. D. Evenden ia Support of Summary )u dg ment 

Februari 25, 1959, Eztalblt B, attached to affidavit of Wllllaa J. 
Thela.) In deallng wlth thla queatlon, the inaplre observed that 
uhare an lncentlve plan la subject to Sectlon 5(b) of the 1956 
Agriiaint, "the only lnqulry peraltted hla la lnto the queatlon 
of whether the plan aeeta the test of coaq>aratlve eamlnga 
durlng the 'past repreaentatlve test perlod', provlded ln that 
sectlon.” (U^>lre award, page 6 .) Later ln thls saae award, 
the unplre observed, "Thls ls the sole Standard set forth ln 
that sectlon. The fact that ln perlods of lncreased or decreased 
productIon - - - l.e., perlods ln whlch productlon exceeds or 
falls below the levels achleved durlng the 'past repreaentatlve 
test perlod' - - - eamlnga under the new plan aay not be the 
saae as under the old ls clearly Irrelevant ln applylng the 
Standard." (Uaplre award, page 8 .) 

On or about the dates lndlcated below the Co^iany 
establlshed lncentlve plans pursuant to the 1956 Agreeaent, to 
■easure coapensatlon of productlon enployees ln the followlng 
units of the strip alll at lts Lackawarma plant: 

Departaent Date 

Tandea Mills April 12, 1959 

Hot Mlll Proper May 3, 1959 

Anneallng Noveaber 29, 1959 

Contlnuous PlekIers Pebruary 28, 1960 

Skin Mills #2, 3 » 5 April 10, 1960 


The above llsted lncentlve plans are herelnafter referred to as 
1 / 

"direct plans” slnce they deal wlth coapensatlon of productlon 


1/ Por the purposes of lts lapsct on Electrlcal and Mechanlcal 
Hhlntenance workers, the Anneallng lncentlve plan has always been 
treated as a direct plan, even though all Anneallng eaployees 
have been pald on an Indirect basla «lnce 1962 . 
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employees whose contrlbutlon to the output of the strip mlll ls 
susceptlble to direct measurement and ls therefore termed "direct". 

On br about April 17, 1960, the Company also establlshed 
lncentlve plans coverlng Hot Mlll shipplng and Cold Mlll shipplng 
operatlons ln the strip mlll. However, unllke the plans referred 
to above, these two plans were not deslgned to compute the compen- 
satlon to be pald to employees worklng ln the Hot and Cold Mlll 
shipplng operatlons. Rather, they were deslgned solely as a 
devlce to provlde an Input to the lncentlve plans establlshed 
for the "Indirect" employees who performed mechanical and 
electrlcal malntenance functlons ln varlous small finishing and 
shipplng operatlons of the strip mlll. 

On or about April 17, 1960, pursuant to the 1956 
Agreement, the Company establlshed two slmllar lncentlve plans, one 
for employees worklng ln electrlcal malntenance Jobs ln the strip 
mlll and one for employees worklng ln mechanical malntenance Jobs 
ln the strip mlll. These plans are herelnafter collectively 
referred to as the "Indirect plan" slnce they deal wlth compensa- 
tlon of malntenance employees whose contrlbutlons to productlon 
are not susceptlble to direct or accurate measurement. (Coples 
of the lncentlve plans as lnstalled on April 17, 1960 are 
attached hereto as Exhlblts 1 and 2.) 

The Indirect plan ls based on the performance of the 
Beven productlon units of the strip mlll descrlbed above. 

"Percent performance" ls a term used to measure the 
direct unlt's contrlbutlon to the Indirect plan. Under thls 
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system, common to most of the Company's lncentlve plans, an 
employee beglns to earn lncentlve pay above hls SHWR at the 
polnt that hls output exceedB7 < l!( of hls unlt's maximum posalble 
output under optimum condltlons. Thls measurement ls accompllshed 
through the use of "Standard mlnutes" asslgned as explalned ln 
the affldavlt of Rae Williamson. The percentage whlch represents 
the relatlonshlp between actual time spent ln the performance of 
taaks and the Standard mlnutes asslgned to those tasks, ls 
deslgnated percent performance. The percent performance of each 
contributlng direct unit ls weighted to reflect the Indirect 
employees' role ln the respectlve direct units, and then averaged 
to arrivé at a percent performance for Indirect employees. Indirect 
employees' lncentlve compensatlon is then based on 67 t of the 
amount by whlch their percent performance exceeds the Standard 
(7 m of the maximum output under optimum condltlons). 

IMPLEMENTATION OF THE INDIRECT PLAN 

On or about April 17, 1960, when the Company established 
the indirect plan for the electrlcal and mechanical malntenance 
employees, it utlllzed a "representatlve test perlod" as requlred 
by Sectlon 5(b) of the 1956 Agreement. 

The test perlod used ran from July 5, 1959 through 
January 30, 1960, excludlng the weeks endlng July 18, 1959 through 
November 7, 1959 when the Lackawanna Plant was closed because of 
a labor dlspute. 

In accordance wlth Sectlon 5(b) of the 1956 Agreement, 
the Company compared the electrlcal and mechanical malntenance 
employees' average hourly earnings under the former lncentlve 
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plan during the teat period referred to above, wlth the average 
hourly eamlnga that would have been pald during the same period 
lf the newly eatabllshed lncentlve plan had been uaed. 

In the courae of thla comparlson, lt became apparent 
that during the teat period the average hourly earninga calculated 
under the old lncentlve plan exceeded earninga under the new 
lncentlve plan. It la not unuaual for thla altuatlon to occur. 

An examlnatlon of the many plana Inata’.led throughout the plant 
reflecta the sarae altuatlon — lower earninga under the revlaed 
atandarda. In order to comply wlth lta obligatlon under Sectlon 
5(b) of the 1956 Agreement, the Company had adopted a procedure 
for equallzing the earninga whenever the repreaentatlve teat 
period reflected thla altuatlon. The procedure lnvolved the 
establishment of an "lncentlve Adjuatment" (IA). In thla ca 3 e, 
aa well as ln many other lncentlve plans at the plant, the IA 
constltuted an "add on" whlch represented the dlfference ln 
average hourly earninga between the oio and new lncentlve 
plana during the representatlve test period. Thls IA varles ln 
amount wlth each Job. However, wlthln each Job lt remalna 
constant and ls added to each hour's pay earned on lncentlve 
work, regardlesa of the unlt's actual percent performance. 

Once the IA la eatabllshed, lt contlnues ln effect untll 
clrcumstances develop requlrlng a change. If, after the IA ls 
set, the employees' performance dramatlcally rlses, the employees 
wlll recelve not only the earninga resultlng from thelr lncreased 
performance, but also the same IA payments that were set based on 






140 


Affidavit of H. D. Evenden in Support of Summary |udgment. 

I 

the test period. 

The IA does change when there is a general contract 
wage increase, when the contractual percentage is changed 
by contract, and also when adjustments are made in the 
original incentive plans such as are involved in this litigation. 
Thus, the original IA establiahed for the indirect plan on 
April 17, 1960 was slightly increased on December 1, 1960 to 
reflect the general contract increase that went into effect on 
that date. Correspondingly, the IA was later reduced on May 7, 

1961 to reflect the adjustments made due to the changes in the 
Hot Mill proper and 5^-lnch Tandem Mill incentive plans. A two 
page chart designated Exhibit 3 is appended to this affldavit 
and sets forth the hlstorlcal developments of the IA on electrlcal 
malntenance positions in the strip mill. (Addltional data on 
the development of the IA is contained in Exhibit *iA attached 
to Company's answers to lnterrogatories flled December 8, 1966.) 

Whenever adjustments are made in an original incentive 
plan, the new plan must agaln be tested against the representative 
test period and the IA adjusted. An over-slmpllfled example might 
be a hypothetical situation in which lt was discovered that instead 
of allocatlng 10 Standard mlnutes to a roll change, such roll 
change should be asslgned 15 Standard minutes. Such an adjustment 
in the plan wouid Increase the percent performance of the employees 
in that partlcular unit slnce it wouid credit the employees wlth 
15 Standard minutes Instead of 10 Standard minutes for each such 
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141 


Affidavit of H. D. Kvenden in Support of Summary |udgmcnt. 

roll chan 8 e ' The resulting lncz'eased percent performance 
producea increased earnlnga for the employeea who are working 
at the time auch roll changea are made. However, when the new 
lncentive plan la run through the repreaentatlve teat perlod, 
the earnlnga whlch the employeea would have made durlng the 
teat perlod under the new plan wlll be lncreaaed for thoae 
turna durlng whlch employeea perform the roll changea. Aa a 
reault, the gap between the teat perlod earnlnga under the old 
plan and the teat perlod earnlnga for the revlaed new plan la 
narrowed and the IA wlll be reduced accordlngly. In short, 
alnce the IA la an add on deslgnated to satlsfy the teat of 
the repreaentatlve teat perlod, lt la adjusted downward when 
the lncentive earnlnga are adjusted upward. 

HISTORY OP DIRECT PLAN ADJUSTMENTS IN THE STRIP MILL 

Pollowlng the establishment of the direct lncentive 
plana referred to above, certaln grlevances were filed by 
employeea ln the strip mill complalnlng of alleged inequitles 
ln the mechanica of the direct plans. These grlevances were 
processed by the Union through the contractual grlevance 
procedure. 


One auch grlevance was filed ln relatlon to the 
lncentive plan established in the 5*i-lnch Tandem Mill. The 
grlevance was origlnally filed on May 21, 1959 protesting the 
lncentive plan lnstalled by the Company in the 5*»-lnch Tandem 
Mill on April 12, 1959. Numerous hearings and conferences at 
whlch the righta of the grlevants were adequately and falrly 
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represented by the Union were held on thls Issue. As a result 
of dlscussions between the Company and the Union at a meeting 
held pursuant to the grlevance procedure on May 1, 1961 
several adjustments were made ln the rates and standardsappllcable 
to the direct plan ln the 5^-inch Tandem Mill. 

These adjustments of certaln standards ln the 5^-lnch 
Tandem Mlll plan resulted ln prospective adjustments in the plans 
of both the direct employees worklng in the 5^-lnch Tandem Mill, 
and the indirect employees, beginning on May 7, 1961. In addition, 
at a later date, the direct employees worklng in the 54-inch 
Tandem Mill were paid retroactive adjustments from April 12, 1959, 
the date that the plan was put into effect in the 5^-lnch Tandem 
Mlll, to May 7, 1961, the date from whlch the adjustments made 
were effectlve prospectively. 

At that time retroactive payment adjustments were not 
made to the indirect employees, slnce there were other outstanding 
grievances in other contributlng direct units and the Company feit 
that it would be more efficiënt, expeditious and accurate to await 
the resolutlon of all outstanding grievances draling wlth direct 
units prior to maklng any retroactive adjustment to the indirect 
employees. 

of^lky 3, 1959, a new incentive plan was establlshed 
ln the Hot Mlll proper. On June 12, 1959 a grlevance was flled 
protesting alleged inequities in the plan. The Union processed 
ti.e grlevance through the varlous steps of the grlevance procedure. 
As a result of dlscussions between the Company and the Union on 
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May 2, 1961, the Company revlsed certain portlons of the incentlve 
plan due to aome of the alleged deficlencles ln the Incentlve rate 
which had prevloualy been polnted out by the Union at a step 
4-1/2 meeting convened pursuant to Sectlon 5(e) of the 1956 
Agreement, held at the Lackawanna Plant on or about October 25, 
1960. As iras the case wlth the adjustments made ln the 54-inch 
Tandem Mlll plan, these adjustments resulted ln lncreased Standard 
mlnutes allotted to certain tasks performed by the employees 
Morklng dlrectly ln the Hot Mlll proper. 

As a result the direct Incentlve plan governlng the 
Hot Mlll proper, and the Indirect plan at Issue ln thls lawsult, 
were prospectlvely adjusted on May 7, 1961. However, retroactlve 
payments were made only to the direct employees a no retro¬ 
actlve payments were made to the Indirect employees based on the 
adjustments ln the Hot Mlll proper plan. Agaln the reasonlng of 
the Company was that lt would awalt settlement of all outstandlng 
grlevances on direct plans prior to maklng the extenslve calcula- 
tlons necessary to compute the payments due the Indirect employees. 

As noted above, on April 10, 1960, the Company esta- 
bllshed a new Incentlve plan for the #2, 3 and 5 Skin Mills. 

Between the perlod beglnning on or about May 14, 1960 and 
October 5, 1960, several grlevances were flled protestlng varlous 
alleged lnequltles- ln the newly establlshed Incentlve plan ln 
the Skin Mills. These grlevances were processed by the Union 
through the varlous steps of the grlevance procedure. As a 
result of some lnequltles polnted out ln the new Incentlve plan 
by the Union at meetings held pursuant to the grlevance procedure. 
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the Company made certain adjustments ln the plan through June 
10, 1962. Ultimately, an arbltrator's award dated August 7, 1963 
flnally dlsposed of all outstandlng Issues arlslng from the 
grlevances. As was the case wlth other adjustments made ln the 
direct plans, these adjustments were made prospectlvely from the 
date of the change, for both the direct employees concerned and 
the Indirect employees. However, retroaetlve payments were only 
made to the direct employees, slnce there were stlll outstandlng 
grlevances affectlng other direct units ln the Strip Mlll. 

As noted above, on November 29, 1959 the Company esta- 
bllshed a new incentlve plan ln the Anneallng Department. On 
January 6, 1960 a grlevance was flled protestlng alleged lnequitles 
ln the new plan. This grlevance was processed through the grlevance 
procedure by the Union and on March 4, 1962 certain adjustments 
were made ln the plan by the Company. These adjustments resulted 
ln certain retroaetlve payments belng made to the employees worklng 
ln the Anneallng Department and also prospectlve adjustments ln 
t:*elr plan. Prospectlve adjustments were llkewlse made ln the 
Indirect employees’ plan, effectlve June 10, 1962, to reflect the 
adjustments ln the Anneallng plan. Subsequent to these adjustments 
ln the plan, addltlonal grlevances were flled by the Union protestlng 
' the plan as adjusted on March 4, 1962. These Issues were flnally 
resolved ln the grlevance procedure by the Company and the Union on 
Pebruary 15, 1966 based on the 1962 adjustments for whlch payments 
had been made. 

Thereafter, the only outstandlng grlevances deallng wlth 
the direct plans whlch could concelvably affect the Indirect 
employees’ compensatlon were those deallng wlth the Contlnuous 
PlekIers. 
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As noted above, on Pebruary 28, 1960 the Company esta- 
bllshed a new lncentlve plan ln the Contlnuous Plcklers 
department. On April 9 , 1960 several grlevances were flled 
proteatlng certaln Inequitle. In the new plan. These grlevances 
were processed through the grlevance procedure by the Union and on 
December 16, 1966 the grlevances were flnally settled by the 
partles based upon an adjustment formula of $.025 per hour to 
be pald to approprlate direct employees, and $.008 per hour to 
certaln auxillary employees, for hours worked durlng the perlod 
Pebruary 28 , 1960 through October 2 $, 196 *. It should be noted, 
however, that, unllke the other four direct plans, thls settlement 
dld not result ln any adjustment to the direct plan ltself. it 
was purely a money settlement, wlth no retroactlve or prospectlve 
change ln the Contlnuous Plcklers' plan and consequently had no 
effect on the Indirect plan. 

THE INDIRECT PLAN GRIEVANCES 

As noted above, on or about April 17, 1960, the Company 
establlshed indirect lncentlve plans coverlng the mechanlcal 
malntenance and electrlcal malntenance jobs. On June 1, 1960 , a 
grlevance was flled protestlng the electrlcal malntenance lncentlve 
plan. Among the claims made ln thls grlevance were, ( 1 ) that the 
plan should be direct, rather than Indirect, ( 2 ) that the wrong 
representatlve test perlod had been used, and ( 3 ) that the plan 
ltself was unreasonable and unfair. Thls grlevance was processed 
by the Union through the steps of the grlevance procedure provlded 
for ln the partles' collectlve bargalnlng agreement, and an 
arbltratlon hearing on the grlevance was held on November 27, 1962 
ln conjunctlon wlth a slmllar grlevance flled ln connectlon wlth 
the mechanlcal malntenance employees' lncentlve plan. 
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On op about June 24, 1960, a grlevance was flled 
proteatlng certaln lnequltlea ln the mechanlcal malntenance 
Ineentlve plan. The aame three clalma were made aa were made 
ln the grlevance referred to ln the prevloua paragraph, namely 
that ( 1 ) the plan ahould be a direct plan, ( 2 ) that the reprea- 
entatlve teat perlod waa lmprcper, and ( 3 ) that the plan ltaelf 

o 

waa unreaaonable and unfair. Thla grlevance waa proceaaed 
through the atepa of the grlevance procedure aa provlded ln 
the collectlve bargainlng agreement between the partlea, and 
on November 27, 1952, an arbltratlon hearing waa held on thla 
plan. Prom thla point on the grlevancea deallng wlth the electrlcal 
malntenance plan and the mechanlcal malntenance plan were Consoli¬ 
dated and t.eated together. 

At the aforementloned arbltratlon hearing on November 
27, 1962 the Union wlthdrew from both grlevancea the laaue that 
the plana ahould be deslgnated aa direct. The partlea then agreed 
to remand the remalning Issues ln these grlevancea to the thlrd 
step of the grlevance procedure, pending the dlsposltlon of the 
cases lnvolving the direct units whlch contrlbuted to the 
electrlcal and mechanlcal Ineentlve plana. 

After addltional processing at the thlrd step of the 
grlevance procedure, at whlch time full dlscuaaiona were had on 
the laauea lnvolved, the grlevancea aa Consolidated were then 
proceaaed through the fourth step of the grlevance procedure 
and were finally taken to arbltratlon by the Union on March 12, 

196*1. On November 18, 1964 an arbltratlon hearing was held before 
the lmpartlal umpire deslgnated by the partlea purauant to thelr 
collectlve bargainlng agreement, and on July 12, 1965 the umpire 
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/ 

It was at thls polnt that the Company dlscovered that 
certain prcductlon records were missing along wlth the records 
contalnlng adjusted percent performance flgures whlch had been 
used ln calculatlng the retroactlve payraents pald to the direct 
workers. Without these records, the Company would be unable to 
make a preclse computatlon of the retroactlve payments, lf any, 
due to the Indirect workers. 

In response to an inqulry made on or about May 11, 1966 , 
deponent advlsed Irving Trost, a grlevance representatlve of the 
Union, that the Company was preparing a computatlon of the 
retroactlve payments whlch lt lntended to tender to the Indirect 
employees to satlsfy lts obllgations, lf any, under the arbitrator’s 
award No. 1138 . In the affidavit of Rae Willlamson, the facts 
are set forth as to the missing records and the altemative method 
of computatlon employed by the Company to arrivé at the Schedule 
of retroactlve payments, expressed ln cents per hour, for each 
Job lnvolved. The tendered payments were computed uslng the 
altemative method set forth ln the Willlamson affidavit. It 
was not then conceded by the Company that any such amount was 
actually owed to the employees and lf the records were available 
lt might well be demonstrated that no actual payment ls due to 
the electrlcal and mechanlcal maintenance employees. However, 
ln order to resolve the questlon, the foregolng formula for 
payments has been tendered and wlll be pald by the Company, 
providlng lt ls approved ln the grlevance procedure and results 
ln a discharge of the Company's obligation to all of the employees 
wlthln the class. 


Thus the grlevance procedure and arbltratlon have 
reaolved all of the Issues ralsed by the plalntlffs ln thls actlon. 
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wlth the poasible exceptlon of the alternatlve method of computing 
the retroactive payments tendered. In any event, the approprlate 
remedy f or resolving the lattep Issue ls withln the grlevance 
procedure and not in a court actlon. 

On or about June 16, 1966 the retroactive payment 
tender was presented to the electrical and mechanical maintenance 
employees at meetings conducted by the Union and the employees 
voted to reject the tender and instltuted this action agalnst the 
Company and the Union charging that the Union had failed in lts 
representatlon of the indirect employees. 

The Company takes the position that: 

1. The plaintiffs' claims have been finally determlned 
and resolved in the grlevance procedure and in arbitration. Slnce 
there is no proof of failure of fair representatlon by the Union, 
the actlon agalnst the Union and the Company should be dismissed. 

2. The questlon as to whether any retroactive payments 
are due to the plaintiffs as the result of the adjustmenta made 
in the direct contrlbuting incentive payment plans is a matter to 
be resolved in the grlevance procedure and this Court should not 
assume Jurlsdiction of it. 

3. The Company is ready and has oeen willing to expedite 
the disposition of the issue regardlng the retroactive payments 
through the contractual grlevance procedure designed for the 
resolutlon of such issue. 
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/ 

The Company requeata that the actlon be dismissed 
and atumnary Judgment be granted in favor of both defendanta 
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UNITED STATES DISTRICT COl'RT 
WESTERN DISTRICT OP NEW YORK 


LAWRI.NCE RALR1I and DTVrh:; OVHEHfl, 

Plaintiffs, 

-vn-, 

STEEL CORPORATION are. 
iHE Ui.'Ijr.D STEELWORXERS OP AMERICA, 

Defendants. 


Clvi 3 .Jo, 11 Rap 


APPIDAVTT 

OF 

donai.d V. 'V-.-T jr.r 


STATE CP NEW YORK ) 

) ss. 

COUNTY OP ERIE ) 

DONALD w.cumim», belnc duly sworn ^ 0 , 0 , aM 
That ho holde the potHlor, of Asslstant to the Ban.ment •, 
Reprrsentatlve ln the Lackai.anna Plant of the Tk-thlehe. steel Corp¬ 
oration (herelnafter oalled "Conpnny») Wllc „ püsltlon _ 

ally conoerned „ui, the administratie of the Industrie! relations 
pollcles, reprosentlng the Conpany Pro, tlre to Unc 1„ the prlcnoos 
out or „hlth thls actlon arose and „ore partloularl, jrlcvancrr. llo. 
n-3139 and I-lltl herotofore riled t ho eleotrlcal and „eehanloal 
maintenance workers in the Strip Ml11. 

It is the practlco of the Company to nalntaln records of 
the processing of all grievances and to retain a file on oach such 
Erievance. At the thlrd and fourth step Icvels of the grievance 
procedure the Company is required to record the minutes of the 
meeting in which there is set forth tho substance of the claims made 
by the Union and the Conpany and the detcrminatlon reached. Pollow- 
ing the meeting the minutes are reduced to writing and presonted to 
the Union as a record of the actlon taken at the meeting in questlon. 
The minutes of the meetings are thereafter retalned as a part of the 
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priovancc file cr.d as records of tlie Compuny kent in the usual 
course- of its business. 

Deponcnt has revlewcd the Company's records pertaininp 
to prievances D-313 0 and B-31'U and has prepared a chronolopy of 
the pertinent dates in the course of the processing of each p.ricv- 
ance. The chronologies are attachod hereto and desipnated Beth- 
lehem Exhihlts 7 and 8, rcsoectively. 

Amonp the neetlnps held ln the course of the processinp 
of these prievances were a Step Mo. 3 Meetlnp held on May 1, 1961, 
and a Step Mo. ^ Meetlnp held on October 1 , 1963. Attached hereto 
and marked Bethlehcr. Exhibit 5 is a truc copy of the mlnutes of the 
Step Mo. 3 Meetlnp, in Grlevances B-313** and B-31 1 '! held on May 1, 
1961. Also attached hereto and deslpnated Bethlehem Exhibit 6 is 
a truc copy of the minutes of the Step Mo. 4 Meetinp, in Grlevances 
B-3139 and B-31^1 held on October 1, 1963. 



Subscribed and sv.’orn to bef ore me 
this 3rd day of Anril, 1973- 
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IX)CAL NO. 


_2_60h - GR I EVA IJ CR r.Y ), 


s-i-Oi 

'Strip KI11 ' 
Mochunlcal 


and held 
Union. 

flgures: 


S° c öïJ^v®rs c ?„S'il;!:, t "'’ r“ to *"»«*dt.d b» 

ahoet). The Union milJtnlna Kt the* h° e ° attnchod 
are direct workers linta H l th abovo P OJ, 1 tion 3 

paid as such ; al 3 o Un n . ' raCt and ° hould bo 
representatie period th^J tho r° ü, ' 0CS ïf lth tho toot 

the method of patent K Pnny haS U3od for 

5nion y K ° bOVe P° 8l “ons retroncuKK Hfl " a f mcnt 

.““Sr““L 1 ;? -*‘«* -• 5n?;.,.ï.° ba . 

V. ...tl.» 2(o), p.rbV.ph‘1 of^the^greemant.ï rtlcl ° 

™‘ griovanco ... «rat di.cuaaed ,t Jrd stap Hoeting 595 
in abeyanco panding lnv.atig.tlon „f tho r . l3 a d by tho 

M.„,g.„o„t prosantad the Ohlon „Ith th. follo.lng e.rnlnga. 


1. Tha aarnlnga for the HUl.Mght po.ltl.n .Inca the Inatltu- 
tion of this rate are as followa: 


W eek Endlnp i 

1;-23-60 

4 - 30 

5 - 7 
5-14 

5-21 

5- 28 

6 - 4 
6-11 
6-18 
6 -25 

7- 2 
7-9 
7-16 
7-23 

7- 30 

e-6 

8- 13 
8-20 

8- 27 

9- 3 
9-10 
9-17 

9- 24 

10 - 1 
10-8 
10-15 


Hourly Eqrnln^a 

3.226 

3.204 

3.259 

3.23k 

3.096 

3.147 

3.092 

3.135 

3.080 

3.139 

3.177 

3.078 

3.130 

3.115 

3.109 

3.049 

3.149 

3.127 

3.144 

3.160 

3.192 

3.232 

3.152 

3.114 

3.089 

3.103 


keek Ending 

Hourly Ko 

10-22-60 

10- 29 

11- 5 

11-12 

11-19 

11-26 

3.075 

3.124 
3.152 
.• 3.034 

3.094 
3.110 

Straight Average 
11 - 30 - 60 * 

to • 

3.135 

12-3-60* 

12-10 

12-17 

12-24 

12-31 

1-7-61 

1-14 

1-21 

100 

3.246 

3.142 

3.225 

3.222 

3.237 

3.232 

3.256 

3.268 


2-4 

2-11 

2-18 

2- 25 

3- 4 
3-11 
3-18 


3.226 

3.243 

3.205 

3.235 

3.361 

3.278 

3.137 

3.223 


136 - Bethlehem F.xhiblt 5 
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V'o; 


Endlnr, 


Hour-Iv }'r .rni rr;a 


3- 25 3.250 

4- 1 3.257 

4-8 3.301 

4-15 3.313 

Straight Average 

12 -1-60 to 4-15-61 3.243 


•> Indicates spilt tifeek because 
of Gen. Increase. The # 
perf. for the entire week 
v;as uscd In calculatlng the 
earnings for both part3 of 
the split week. (Per Payroll 
Dept.) 


2. Test Period Average earnings for the Millwright’s positlon 
wes $3.261, The Test Period Average earnings adjusted to the 12-1-60 
increase is $3.372. 


3. The average quarterly earnings adjusted to the 7-1-58 Vage 


Scale for the 

twelve quarter3 

iraaiediately 

preceding the institution of thio 

ra te are as follows: 






ADJUSTED TO 

QUARTER 


7-1-58 

lst. 

1957 


3.394 

2 nd, 

1957 


3.23Ó 

3 rd, 

1957 


3.199 

4 th, 

1957 


3.226 

lst. 

1958 


. 3.134 

2 nd, 

1958 


3.173 

3 rd, 

1958 


3.158 

4 th, 

1958 


3.202 

lst. 

1959 


3.307 

2 nd, 

1959 


3.298 . .. 

4 th, 

1959 


3.230 

lst. 

1960 


3.286 



Average 

2*112 


Issue Y.o. 1 


The Union ccntehds that the Representative Test Period is not 
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re;orea er.iati vo. The test period included the two uocks beforo tho 

1059 £t -' ike CRd th ° 6l0VCn follcing resumption of oper 

ntior., afier the strike. The Union takes issue with the weeks us.d as 

tho test period, which occurrcd after the strike was over, because ifc 

v/as Qifficult to gct'the equipment opcrating again after havir.g beer, idle 
for such a long period of time. 

Management st.t.d the.t ih. « 3.237 averag. for the tv,.Ivo 
immedletely pr.o.ding the In.tltutlon of this „te (aa aho,,„ in It.» 3 
above), co.p.r.s v.ry oio..!, with the t.at period .vereg. ..minj, of 

C 3 . 261 . Therofore, Management atated tnat the test period is proper. 
Issue No, 2 

The Union requests that the employees of the Strip Kill Kacha.-.i 
Department be paid as direct workers instead of as indirect workers. Tha 
v.-ork performed by the Strip Kill Mechanici Kaintenar.ee employees bears 
directly on whether a given unit contir.ues in operation or is expedities! 
put back into operation 6 fter breakdown. 

It is Management *3 position that Meahanical Kaintenance work is 
not „ork of the character which should properly be classified as direct 
work. Management stated that the dosigrtation of Strip Kill Kechanical 
Dtpart.rv.ne employees as premium workers is proper, therefore, they will 
continue to be peid as such. 

Issue Ko. 1 

The Union eor.ter.da, and it is virtaally impossible for the 
employees cf tho strip Kill Kechanical Department to calculate their p ay . 

fn C '-' K?1Cye0 8hould be able t0 c ^«ily calculate tho amount of hls pay wit;,- 
ï>c,sc ' r tinj to a figuro providoö by Management. 

Management stated that the ineer.tivo ratos on all the ccntribu:- 


1ÓÉ - 
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units ara by nature nore complex becausc it v?as desired to base these rat es 
on a nensurement of the pr- "„rrcance by each contributing unit. This, 
coupled with the fact that the incentive rato for the Kechanical Dtpart- 
r.ar.t is calculeted from mary contributing units (as lt has been dono ln 
the past), served to make the caleulatlon of earnings under thia rate scr.s 
what complicated. However, thls rate is no racre complicated than the 
rate from which the Strip Mill Mechpnical Kaintenance employees vers paid 
on in the past. 

Issue Ko. U 

The Union contenda that the Test Period Average earnings have 
never been attalned by the employees of the Strip Mill Kechanical Kain¬ 
tenance Department since the lnstitutlon of this rate. The Union cari wsIL 
understand that since the earnings paid to the ccntributing units are, ir. 
most cases under the Test Period Average earnings, that this Is necessarilj 
going to be reflected in the earnings of the employees of the Strip Klll 
Mechanical Kaintenance Depertment. The Union is, therefore, suggesting 
that the employees of the Strip Mill Kechanical Maintenance Departme t 
be paid average earnings until the Incentive ratos on the contributing 
units can be straightened out. 

Management stated that it is true that many of the ratos on the 
contributing units have not produced earnings in line with the earnings 
produced durlng the Representative Test Period. Kowever, thia Is not ona 
of the tests which Xanagexent is cbligated to moet in estebliahlng an 
incentive rcte under the May 2p agreemer.t. However, it was polntec out 
that any adjustments made in the ratea to units which are serviced by 












157 


Exhibit S Atlached lo Affidavit of 
Dona ld W. Cummings. 

Mechanical and Electrical Department employés wiil ba wfiMied in the 
Ineensive rate for the Ke-.har.isal Department employees. 

Issue Ho. -j 

'Phe Union i^quested that the inoentive rates for the Mechanical 
Department be basod on the actaal vork done by Mechanical Department em¬ 
ployees and net on the v/ork performed by operating departmant employees. 

Hechtr.ical Department employees vorked hardest when the operating depart- 
reent is not producing. 

Management stated that the Union ia without Jurisdiction to 
öictate the basis upon which an inoentive rato for a giver groap of employees 
shall be placed. Management feels that the rate for the Mechanical Depart¬ 
ment employees meets the required tests of the May 2* Agreement, therefcre, 
the hasis fcr the establishment of inoentive earnings vill not be changed 
for Mechanical Department employees. 

The Union stated that the nain concern of the employees is that 
thoy have auffered 8 loss in earnings and that Management is obligatod 
unöer the May 25 Agreement to precludo such loss of earnings. 

Management statsa that tr.is rate properly meets tho requiremer.ts 
inder the May 25 Agreement, therefore, this grievar.ee is denied. 
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LOCAL NO. 260U - GRIEVANCE NO. B-3IU1 

"The Union dlsagrees wlth the new rate and units ln- 
stltuted by the company on the followlng posltlone - 
(Motor Room Operator, Motor Room Attendant "A", 

Motor Room Attendant "B", Motor Room Attendant "C", 

Motor Room Attendant Helper, Crane Mlllwirght, Crane 
Repalrman "A", Crane Repalrman "B", Crane Repalrman "C", 

Crane Repalrman Helper, Crane Oller, Motor Inspector, 

Electrlcal Repalrman "A", Electrlcaï Repalrman "B", 

Electrlcal Repalrman "C", Electrlcal Helper, Electlrcal 
Oller. The Union maintalns that the above poaltlons 
ahould be direct workers lnstead of Indirect and ahould 
bo pald aa auch; and also dlaagrees wlth the test 
representatlve perlod that the company has used for the 
method of payment. The Union requests Management to 
pay the above posltlons retroaotlve pay. The Union 
alao cont«nds that the rates are unreaaon a ble and un¬ 
fair. Thls request ls made pursuant to Art. V, seotlon 
2(o), Para. 3 of the Agreement." 

The lnltlal 3**d Step dlacusslon of thls grlev&nce took place at 
3rd Step Meeting No. 599. The 3rd Step record for Meeting No, 599 estab- 
llahed that thls grlevance would be held ln abeyance pending an lnvestl- 
gatlon of the Issues ralsed by the Union. 

Management submltted the followlng earnlngs' flgura: 

1. The average earnlngs for the Crane Mlllwrlght poaltlon since 
the lnstltutlon of thls rate (lj.-17-60) are a s follows: 


o 




y / 

5 /.• V * 

9 9 9 

... f 


T d.ö! 


Strip Mill 
Electrlcal 
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W eek Bndlng 

1*-23-60 

4- 30 

5- 7 
5-14 

5- 21 
5-28 

6- 4 
6-11 
6-18 
6-25 

7- 2 
7-9 
7-16 
7-23 

7- 30 

8 - 6 
8 _1 3 
8-20 
8-27 
9-3 
9-10 
9-17 

9- 24 

10 - 1 
10-8 
10-15 
10-22 

10- 29 

11- 5 
Ll-12 
11-19 
Li-26 
Ll-30* 


itraight Average 
;o 11 - 30-60 


Exhibil 5 Allached lo Affidavil of 
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Hourly Kamlngs 

3.226 
3.204 
3.259 
3.234 
3.096 
• 3.147 

3.092 
3.135 
3.080 
3.139 
3.177 
3.078 
3.130 
3.115 

3.109 
3.049 
3.149 
3.127 

3,144 

3.160 

3.192 

3.232 

3.152 

3.114 

3.089 

3.103 

3,075 

3.124 

3.152 

3.034 

3.094 

3.110 

3.139 


W aek En.il r.r. 

12-3-6C* 

12-10 

12-17 

12-24 

12-31 

1-7-61 

1 - 14 
1-21 
1-28 

2- 4 
2-11 
2-16 

2- 25 

3 - 4 
3-11 
3-18 

3 - 25 

4 - 1 
4-8 
4-15 

Straight Average 
12-1-60 to 4 - 15-61 


Hour l y Earnings 

3.246 

3.142 

3.225 
3.222 
3.237 
3.232 

• 3.256 / 
3.268 * 

3.226 
3.243 
3.205 
3.235 ^ 

3 . 361 ^ 
3.278^ 
3.137 
3.223 
3.250 
3.257 . 
3.301/ 
3.313/ • 

3.243 


* Indlcates split week because of 
Oen. Increase. The % perf. 
for the entire week waa uaed in 
oalculating the earnings for 
both parts of the split week. 
(Per Payroll Dept.) 


3.135 


2. The Test Period Average earnings figure for the Crar.e Mill- 
rright position is $31261, adjusted to the 7-1-58 Vage Scale. The Test 
•eriod Average earnings figure adjusted tc the 12-1-60 increase is $ 3 . 372 . 

3. The average hourly earnings adjusted to the 7-1-58 Vage Scale 
or the twelve full quartera immediately preceding the instltution of thia 


140 










Exhibil S Attached lo Affidavit of 
Dnnald W. Cummings. 


rata are aa followas 
QPARTER 


ADJUSTED TO 

7 - 1-58 


lat, 1957 
2nd, 1957 
3rd, t957 
Uth, 1957 
let, 1958 

2nd, 1958 

3rd, 1958 
4th, 1958 
lat, 1959 
2nd, 1959 
4th, 1959 
lat, 1960 


3.393 

3.239 

3-198 

3.225 



3.230 

3.287 




Average 3.235 


Iaaue Mo. 1 

The Union malntalna that the teat perlod ohoaen bj Management 
la not proper. The two weeks lmmedlately precedlng the 1959 atrlke and 
the nlne weeka after the resumptlon of operatlona after the atrlke are 
not oonaldered by the Union to be a normal productlon perlod, 

Management atated that the Teat Perlod Average earnlnga» figure 
($3.261) comparea cloaely vith the overall average earnlnga' figure 
($ 3 . 235 ) for the twelve quartera lmmedlately precedlng the Inatltutlon of 
tula rate a a outllned ln Item 3 above. Therefore, Management believea that 
the teat perlod choaen la, ln fact, repreaentatlve. 

Iaaue No. 2 

The Union atated that the calculatlcna of the earnlnga under 
the new rate for the Klectrical Malntenance Department are too compllcated, 
The Union feela that an employee ohould be able tc eaally calculate what 
hls lncentlve earnlnga a re for a glven perlod. Errora can be made by 
Management ln the calculatlon of the lncentlve earnlnga for the Electircal 
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Department employee», whlch would be Impoaaible to doteet by the employees 
paid i ron thia plan. 

Management stated th 0 t the calculatior.» invclved In the incentlve 
rato for the Electrical Mainti-ance employee» at the strip MUI is no more 
complioated than the plan lt replaced. The more fact that the Strip MUI 
Electrical Department employee» are paid on the performances of varioua 
unlta would preclude a aimple method of Strip MUI Electrical Department 
ineentive oalculation. Management haa no plan to reviae the method of 
calculatlon of the inoentive earninga for the Strip MUI Electrical Depart¬ 
ment employee». However, Management ia presently exploring the pooaibil- 
itiea of providing a greater amount of Information frora which the inoen- 

tive earninga for the Strip MUI Electrical Department employees can be 
calculated. 

t 

Issue No. 1 

The Union oontends that the Strip MUI Electrical Maintenance 
employees ahould be considered full particlpants in incentlve earninga 
rather than being considered as indirect workers. The performance of 
Strip MUI Electrical Maintenance duties are directly tied to the contin- 
ued operation of the producing unita and the prompt return to operation 
of producing unita which have had electrical failurea. 

Management stated that alnce the work performed by the Strip 
MUI Electrical Department employees is not directly involved with the 
production on the units which oontribute to the incentlve earninga of the 
Strip MUI Electrical Department employees, »uch employees are properly 
considered premium workere. 

Issue No. L 

The Union challonges the weight glven to each of the contributln^ 
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units whlch Management has establlshed in the applicacion ef the incentive 
rate for the Strip Mill Electrical Department employees. The Union 
regerds the contribution of the Hot Wil Proper (9/2Cths) as excessive and 
completely out of line with the amount of elocfcrical maintenance réquired 
on the Hot Mill Proper. Due to the fact that the oontritution öf the 
Hot Mill Proper has such a heavy wleght, the incentive rate paid to the 
Strip Mill Electrical Department employees is too close!? tled with the 
potential largo variationa in Hot Mill Proper percent performance. The 
Union cited the week endlng November 12, 1960, as a week when the Hot 
Mill was down and the employees in the Strip Mill Electrical Department 
had thelr earnings adveraely affected due to the fact that the Hot Mill 

• e 

Proper was down. The Union further challenge3 Management's establishment .. 
of the Plckler's oontribution (3/20tha) a s improper, espeoially in view 
of the faot that only two Piokle Lines have been used since July of 1960. 
The Union contends that the relatiye oontributions of the produoing units 
at the Strip Mill, „s described in the Rate Brochure for Electrical Main- 
tenanoe employees, are in general not proper. 

Management stated that the development of the weights allocateö 
to each of the Strip Mill produoing units is based cn the number of mech- 
anlcal and electrical manhoura apent in the maintenance of these units 
in the year 1959. Management feela that this is a sound basis for the 
establishment of the incentive rate applicable to the Strip Mill Electrical 
Department employees, and sinoe this rate otherwlse fulfllls the test 
period obllgations of Management under the May 25 Agreement, Management 
feels that the Union#s objection on this point is without foundation. 
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I s cue Ko. 0 

Thó Union stated that at an Arbltratlon haaring en 2-11-09, 
Management providod the Union wlth an average earnings' flgure for the 
Motor Inspector position In 1906 of $ 3 . 46 . The Union stated that wlth 
the Increasos whlch have accrued since 1905, this flgure would be around 
$3*76. The $3*76 flgure la qulte for removed for the Test Perlod Average 
earnlngs flgure of $3.261 and also the Monageinent's quarlierly average 
earnlngs flgure of $3.230. 

Management explalned that since the alleged $3*9-6 enrnlngs flgure 
was provlded to the Union on 2-11-09, that lt was, more than likely, ro- 
vlsed to reflect the increasas attendant to the 7-1-58 Wage scale. The 
average quarterly earnlngs for the year 1906 are as followa: 

Quarter Avg. Eam. Per Hout (291) Revlsed 7-1-08 


1 st 
2nd 
3rd 
4th 


$ 3*045 

3*043 

Strike 

3.208 


$ 3.414 

3.412 

3.442 


Issue No. 6 

The Union otated that the employees of the Strip Mllï Eiectrical 
Kaintenance Department are dclng as much work now as they dld In the p«st, 
but are not realizlng earnlngs equal to the Test Perlod Average earnlngs. 
The Union statod that since the May 20 Incentlve rates are supposedly set 
on maximum oqulpment utillzatlon, Management ahould set a rato for the 
employees of the Strip Mlll Electrlcal Department on the maximum utillza- 
tlon of the tools they use. The Union malntalns that tho rate set for 
the employees oT the Strip Mlll Mechanlcal Lloctrical f>epurtr.i-»t is too 
tlght, and that even v/lth the iinprcved business picture of late, tne 
earnlngs have still not raaohed the Test Perlod Average earnlngs. 
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Management stated that it woulö be J«practical and virtuaVJy 
impossible to apply our incontive rate to the Strip Mlll EUctrlcal 
Department rcaintenance employees as requested fcy the Union. Management 
stotedthat the reason for the depreased oarningo picture for the em¬ 
ployees of the 3trip Mlll Electrlcal Department, is due to tho fact chat 
the percont performance of the oontrlbutlng units has not coma up to the 
level experienced durlng the test perlod. Management stated that thero 
ia no obllgation under the May 25 Agreement to guarantee any given level 
of oannings. The obllgation that Manegement doos have is that for the 
same type of circumstancea, the earnings will be at least equal to the 
Test Perlod Average earnings. Management stated that thora ia no w«y of 
guaranteeing a given type or level of business sotlvity. 

The Union stated that as in most other corapleinfcs on May 25 
incontive rates, the prime concern is that the earnings for the employees 
in the Strip Mlll Electrlcal Department are down. The Union cannot speel- 
fically point out what is driving the earnings down, but the Union ls 
interested in having Management do wtatever is necessary to raise the 
earnings to at least the level experienced during the test paried. 

Management stated that the May 25 incontive rate for the Strip 
Mlll Electrlcal Department is proper and has met all tho tests ct *he 
May 25 Agreement. Therefore, thls grlevance is öer.led. 




«,.* d 
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- 109 - 

Orlevances Nes. 3-3139 



1/ * ' V 

L.U. 2Ó0K 


In Orievance No. B-3139» a group of employees ln the 
Strip Klll Kacha’nical Department States: 


"The Union dlsagrees v/lth the new rate lnstltuted by 
the company on the followlng posltlons (see attached 
sheet) The Union malntalns that the above posltlons are 
direct workers lnstead of Indirect and should be pald 
as such; also the Union dlsagrees wlth the te 3 t 
representatlve perlod that the company has used for the 
method of payment. The Union requests Management to 
pay the above posltlons retroactive pay. The Union 
also contends that the rates are unreasonable and 
unx'alr. Thls request ls made pursuant to Artlcle V, 
section 2(c), paragraph 3 of the Agreement." 


In Grievance No. B-31^1» a group of employees ln the 
Strip Klll Electrical Department States: 


"The Union dlsagrees wlth the new rate lnstltuted 
by the company on the followlng posltlons—(Motor Room 
Operator, Koter Room Attendant 'A' Motor Room Attendant 
'B', Motor Room Attendant 'C', Motor Room Attendant 
Helper, Crane Millwrlght, Crane Repairman 'A', Crane 
Repalrman 'B', Crane Repalrmar 'C', Crane Repairman 
Helper, Crane Oller, Motor Inspector, Electrical 
Repairman 'A', Electrical Repairman 'B', Electrical 
Repairman 'C', Electrical Helper, Electrical Oller. 

The Union malntalns that the above posltlons should be 
direct workers lnstead of indirect and should be pald 
as such; and also dlsagrees wlth the test reoresentatlve 
perlod that the company ha3 used for the method of 
payment. The Union requests Management to pay the above 
posltlons retroactive p.„y. The Union also contends that 
the rates are unreasonable and unfair. Thls request 
is ma£e pursuant to Art. V, section 2(c), Para. 3 of the 
Agreement." 


Bethlehem Exhiblt 6 
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Statement of the Union 1 s Posltlcn 


Vlth Reference to Orlevance No. 3-3139 

Union Representative 1 3 Understandlng 
of ahe Facts: 


"The facts in the above case are as follows: This case 
was aopealed to Arbitration with pre-hearir.g statements filed, v,..^n 
it was agreed by the parties on the 27th of November 1962 remar.d 
this case to 3rd Step because at that time there were certain rates 
tha? t'irl not settled. Some of these rates were contributing factors 
to the lncentlve rates of the Mechanical Department, and it was 
feit by the parties that this grievance should wait until tnose rates 
v;ere eventually settled. x Now that those rates have been settled, the 
Union is again appealing this grievance to 4th Step for eli-her a 
posslble settlement or eventual Arbitration. 


Retr.edy Sought: 


"That this rate be adjusted upward so^that lt will be in 
equitable relationshlp to the rate lt replaced." 


Article and Sectlon Vlolated : 

"The Union claims that this is a^violatlon of Article V, 
section 2-C, paragraph 3 of the Agreement." 

\?lth Reference to Grievance No. B-3141 

Union Representativ e 1 3 Understar.dlr. 
of tr.ë Facts: 


v:as 


« v 4 


v..U 

to 
fel 
v;er 
Ur.i 
pos 


"The facts in the above case are as follows: This case 
aooealed to Arbitration with pre-hearing statements flleo, wnen 
•;as‘agreed by the oarties on the 27th of November 1962 remand 
s cast to 3rd Step, because at that time there were certain rates 
t were not settled. Some of these rates were contributing .acwors 
-he lncentlve rates of the Electrical Department, and lt was 
tby the oarties that this grievance should wait until those rates 
e eventually settled. Now that those rates have been sett-ed, the 
on is again appealing this grievance to 4th Step for elther a 
sible settlement or eventual Arbitration. 
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" 111 " L.U. 2604 

#3-3139 aïïd-É-mi 
Union'3 Posltion, conTT 


: .cmed” Scu.rht: 


ec 


"That thls rate be 
able relationship to the 


adjusted upv/ard so that lt wlll be 
rate lt replaced." 


In 


Artlcle and Sectlon Vlolated; 


sectlon 


"The Union claims that thls is a 
2-C, paragraph 3 of the Agreement." 


vlolatlon of Artlcle 


V, 


The Company's contentl ons 
were, in substance. as follows : 

The grlevances were flled ln June of 1960 and were processed 
w thr0USh Zhe erlevance procedure, appealed to arbitratlon and set for a 
hearing before an Arbltrator on November 27, 1962. The grlevances 
were remanded to Step No. 3 on the followlng basis, as stated ln 
the record of the November 27, 1962 hearing: "Kr. Rellly: Wlth 
respect to Grlevances Nos. B-3139 and B-3141, the first of whlch vis 
flleo by Mechanlcal Malntenance employees and the second grlevance * 
wnich was flled by Slectrlcal Malntenance employees, the partles have 
reached the followlng understandlng: The Union has agreed to wlth'raw 
tr.e issue that Mechanlcal and Slectrlcal Malntenance jobs be deslgnated 
as direct and the partles have agreed to remand these two grlevances 
*0 itcp No. 3 of the grlevance procedure, pending the disposltion of 
rate cases ir.volvlng the units whlch contrlbute to the Electrical 
and Mechanlcal Incentlve Plan. 

j-s what a fair statement of the understandlng? Kr. Jardln: 

Yes." 


o^her words the grlevances were slmply tc be held ln 
S„cp No. 3 untll such time as the Incentlve plans whlch contrlbute to 
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L.U. 2604 * 112 " 

:/-^rPTahd 5-3141 

Conpany 1 s contentions, cont. 

the Incentive plans concerned In these two grlevances were flnally 

settled elther by the partles or through arbitratlon. The Union 

apparently got the nistaken lmprestlon that Mr. Reilly intended to 

discuss these grievances with its ispresentatlves in Step No. 3. 

That this is contrary to fact becomes qulte evident when the excerpt 

fron the November 27, 1962, Arbitratlon Hearing transcript is read. 

In the Step No. 3 Meeting held on August 9, 1963» the Union tried to 

nake contentions in additlon to those that were already part of the 

record. Management properly took the positlon that this was lmproper 

because the sole purpose was to hold the grievances in abeyance in 

Step No. 3 until the incentive plans on the units which contrlbute 

to the incentive plans concerned in these grievances were dlsposed of. 

All the incentive plans applicable to the units which contrlbute to 

the incentive plans concerned in the instant grievances have been 

settled, except for those covering the four Stack Open Coil Annealing 

Fumaces and the Plckler Llne. 

, • • 

However, inasnuch as the Union has reactivated these 

grievances, there is nat anything for the Company to do except to 
reassert lts positlon as set forth in its pre-hearing brief, dated 
December 21, 1961. Although the Union improperly lntroduced new 
arguments in the Step No. 3 Meeting held on August 9, 1963, Manage¬ 
ment answered them without prejudice to its positlon that such 
contentions were Improperly made. There is not any r.eed to reiterate 
Management's answers to the Union's new contentions here. 

Disposltlon 


The grlevance is donled. 
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A.nav/e.’ ' '-y Horer.an 

<'-30-60 

Denied 


Aopealed to Sten "o. 2 

6-2?-6o 



Answered by Superintend¬ 
ent 

7-9-60 

Denied 


Appealed to Step .'lo. 3 

7-i?-:o 



Step :jo. 3 Meeting Meld 

11 - 28-60 

Heli 

Ex.A-Trost afft. 

Step Mo. 3 Meeting Meld 

5 - 1-61 

Denied 

Ex.5-Bethlehem 

Appealed to Step Ho. l) 

6 - 13-61 



Sten Ho. lf Meeting Held 

7-31-61 

Denied 


Appealed to Arbitration 

9 - 8-61 

Denied 


Arbitration Hearing Held 

11-27-6? 

Hemanded to Step 
Ho. 3 

Ex.C-Trost afft. 

Step !lo. 3 Meeting Held 

8 - 9-63 

Denied 


Appealed to Step ilo. <1 

9-3-63 



Step Ho. >1 Meeting Held 

10-1-63 

Denied 

Ex. 6-Bethlehem 

Appealed to Arbitration 

3—12—61* 



Joint Incentive Conm.ittee 
Meeting 

6-2-61) 


Ex.C-Theis afft. 

Arbitration Hearing Held 

6 -?fi- 6 ü 

Held 


Arbitration Hearln- Held 

11-13-6'! 

Di3-\ll30d - 

Ex.D-Theis afft. 
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Benied 

Anpealed 

to Sten No. 2 

6-10-éO 
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b.v Superintend¬ 
ent 

7-11-60 

Denlcd 

Anpealed 

to Step Ho. 3 

7-15-60 


sten ::o. 

3 MeetIne Held 

2-21-61 

Held 

sten ;.'o. 

3 Meetlnc Held 

5-1-61 

Benled 

Anpealed 

to Sten Ho. A 

6-13-61 


Step ” 0 . 

»J Meotlnr. Held 

7-31-61 

Donled 

Anpealed 

to Arbitration 

q-8-61 


Arbitration Hearing Held 

11-27-62 

Remanded to 
Mo. 3 

Step Ho. 

3 Meeting Held 

8-n-r3 

Qenled 

Anpealed 

to Sten Ho. <1 

0-3-63 


Sten :io. 

»! Meeting Heli 

10-1-63 

Donled 

Annealed 

to Arbitration 

3-12-''»! 


Joint Tncentlve Ooonittee 

6-2-6»! 


Arbitration Hearln~ Held 

6 -2»l-6»! 

Held 

Arhltrat 

ion Hearlnf Held 

11-18-6»! 

Disr.ilssed - 
Declalon Ho. 


Exhiblt 


Ex.B-Trost afft. 
Ex .5-Bethlehem 


Stap Ex.C-Trost afft. 


Ex . 6 -Bethlehem 

Ex.C-Theis afft. 

Ex.D-Thels afft. 

113'3 


Bethlehem Exhlblt 8 
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UNITED STATES DISTRICT COURT 
VfESTERN DISTRICT OP NEW YORK 

LAWRENCE RALPH and DIVERS OTHERS, 

/ Plalntiffs, 

vs. 

THE BETHLEHEM STEEL CORPORATION and 
THE UNITED STEELWORKERS OP AMERICA, 

Defendants. 

STATE OP NEW YORK ) 

) ss: 

COUNTY OP ERIE ) 

RAE WILLIAMSON, belng duly sworn, deooses and says: 

That he holds the posltlon of assistant plant lndustrlal 
englneer wlth the Bethlehem Steel Corporation (herelnafter called 
"Cocnpany") and in that posltlon ls generally resDonslble for admln- 
lstratlon of hourly lncentlve plans at the Company's Lackawanna, 

New York, plant. 

That as assistant plant lndustrlal englneer, he ls generally 
famlliar wlth the institutlon and ooeratlon of lncentlve Dlans ln the 
strip mill at the Company's Lackawanna, New York, plant and makes 
the affidavit hereln based on hls knowledge of the proceedlngs and 
on Comoany records and documents revlewed by hlm. 

That he has read the affidavit prepared and executed by 
Mr. H. D. Evenden, ln whlch Mr. Evenden descrlbed the background and 
establishment of direct and Indirect lncentlve plans ln the strip 
ml11 at the Lackawanna, New York, plant and that the chronologlcal 
account oT the development of these plans as stated by Mr. Evenden 
ls correct and accurate to the best of hls knowledge. 

In the direct plans, comnensatlon ls oald on an lncentlve 
basis whereby an employee beglns to earn lncentlve earnlngs above 
hls Standard Hourly Wage Rate (SHWR) when hls output exceeds 7 kt 
of the unit's maximum posslble output under optimum conditlons. In 
calculatlng thls lncentlve the devlce of "Standard time" ls used. 


Clvil Actlon No. 11,90’ 
APPIDAVTT III SUPPORT 0~ 
SUMMARY JUDOMENT 









Affidavil of Rae Williamaon in Support of 
Summary |udgmenl. 

A Standard time is computed for each baslc task 
performed by direct employees as follows: Pirst or all, 
normally by time study, the number of mlnutes lt actually 
takes an employee working at maximum output to perform a task 
is developed. This figure is called "actual time". To the 
actual time, a rest allowance is usually added, yielding what 
is termed "base time". At that polnt "delay studies" are 
made to take lnto account such factors as neal period, 
personal time, equlpment adjustments, breakdown and so forth. 
The result is a "delay allowance". This delay allowance is 
added to the base time to arrivé at the "maximum productlon 
time” for a glven task, i.e., the minimum time lt would take 
a fully qualified employee to perform a task under ideal 
condltlons, includlng allowances for rest and delay. 

Por example, assume that it was determined that at 
maximum output a given task of sawing off a piece of steel took 
60 mlnutes to perform (actual time). To the actual time a rest 
allowance of 10X mlght be added, yielding a base time of 66 
mlnutes. Then a delay allowance is added to the base time, for 
example, 12t or about 8 mlnutes, yielding a maximum productlon 
time for the glven task of 7»» mlnutes. 

The maximum productlon time is then divlded by the 
contractual percentage set by the partles' agreement to arrivé 
at the flnal Standard expressed as Standard time. If this 
percentage were the result in the foregolng example would 

be a Standard time of 100 mlnutes (7* mlnutes ♦ 7*ljt). 
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Records are also kept of the actual clock mlnutes 
worked during the turn. The total actual minutes for a turn 
(480 mlnutes on an 8 hour turn) is then compared to the total 
Standard mlnutes asslgned to all the tasks performed on the 
same turn. 


The percentage by whlch the Standard mlnutes exceed 
the actual clock mlnutes then determlnes the lncentlve pay. 

The percentage whlch reflects the relatlonshlp of actual output 
to 100! (74* of maximum output) ls called "percent performance". 

It ls often erroneously assumed that the level of 
lncentlve earnlngs ls determlned solely by the amount of steel 
produced. However, under these lncentlve plans based on Standard 
mlnutes, quantlty of productlon ls only one factor affecting the 
computatlon, and ls by no means the sole determinant of lncentlve 
earnlngs levels. 

Thus, contlnulng our example, lf an employee during a 
glven turn sawed off flve pleces of steel and had to change a 
worn saw blade twlce, for whlch blade change a Standard time of 
14 mlnutes per change had been developed, he would have accumu- 
lated 528 Standard mlnutes during the turn [(100 x 5) ♦ (14 x 2)]. 
Dividlng 528 by 480 actual mlnutes worked would result ln an 
lncentlve galn of 101 and a percent performance of HOS. 

Indirect employees are pald an lncentlve rate that 
repre3ents 67! of the welghted average of the percent performance 
above 100! of all the units contrihutlng to the Indirect plan. 
Thus, lf the welghted average of the direct units* percent 
performance ls 110!, the Indirect employees would then be entltled 







174 


Affidav.t uf Rac Williamson in Support of 
Summary |udgmcnt. 

tc 67? of the 10S, or 6.7?, yielding an Indirect percent 
performance of 106 . 7 S. 

In the affldavlt of H. D. Evenden there is set forth 
the history of the grievances filed in relation to the direct 
incentive plans in the strip mill and adjustments made in 
the direct incentive plans. As these adjustments were made to 
the direct workers' incentive plans, the indirect plans of the 
electrical and mechanical maintenance employees were revised 
prospectlvely and payments were made currently as set forth 
in Mr. Evenden's affidavit. It was decided that the amount of 
retroactive payments due the indirect workers, lf any, would 
not be computed until all relateu outstandlng grievances 
involving the direct employees had been resolved. 

In a cpnslderatlon of the Impact of changes in 
Incentive plans for direct workers on the benefits to Indirect 
workers, there are three important polnts which should be bome 
in mlnd. These are the so-called "Incentive Adjustment" (IA), 
thé "100J floor" and the weight of the direct plan contributlon 
to the Indirect plan. 

THE INCENTIVE ADJUSTMENT 


The IA is basic to an understandlng of the operation 
of the indirect incentive plans, and the effect, lf any, that 
adjustments in the s' andards of the direct comnonent plans have 
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«n th. ..rnlng. of .mplo,... vorh.ng und o r th . tndlpect ^ 

IA at.m, fro» Seetlon 5<h, of th. Suppl.m.ntal 
Agreeraent dated May 25 iq k/l t .... 

«y 25, 1956. I„ that aar.cm.nt th. „artl.a 
agreed that an, lncentl . e 

With H, establiahed ln accordance 

th. 1956 Supplement., Agrcmont .oul d; 

repreaentat 1 ve^eat^oerlod^tn.^ ‘ OVeP ” 

earnlnga of all the Fmni« th avera Ce hourly 
un d .r lach „„ puÓ «“«P-l ‘o a Joh 

such new pl an than the averaL*?!* ? een less under 
received by all the ïg hourly earnlnga 

Job during auch oeri5? P assl «ned to that 

. whlch lt ?ejïa£ed?« Und * r the lnc *"tlve plan 

the o SeCtl ° n 5(d) ° f the same Suppiemental Agreement defln 
the paat repreaentatlve teat perlod: 

«eana.^n th^aba^ce te8t P erlod ’ 

the perlod of three mnnt->,! Peclal clrcuma tances, 
on whlch an exlatlng ln^Stlve*,,? 1 ’* 156 ? 1 " 8 the date 
by a new lncentlve ?lan?" 1 plan aha11 be replaced 

B.C.U.. of th. language Ju.t d uot. d , . heneve „ . 
lncentlve pl.„ e.t.hU.h.C u „ d . r th. 1, 5 6 Suppl.m.nt.1 

wleka^T’ the nCW 18 te8te<1 aSaln8t * te8t Perl ° d ° f » 

weeka, by comparlng the average hourlv ea^n 

* nouriy earnlnga each Job 

7 e un * r the «- <-•« pi». ««, 

rag. hoon, ..rnlng. c.ch Jo6 , ould 

rr"‘ ' h ' ~ ir th. earnlnga u„ d .r th. 

• Plan ar. !... than th. .amlng. .„ r Jo „ ,. de „„„„ ^ ^ 
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th* . ct plan ln queation, durlrw 

the teat perlod . MlU„. lght eap _ ed 4 _ "* 

13.261 per hour under the old 
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plan, while under the new plan durlng the same test perlod he would 
have earned $3-090 pep hour. The dlfference between these two 
flgures resulted ln the establishment of an IA on April 17, 1960 
17-ld per hour for a Millwrlght. (In the aame way, an IA was 
establlshed for every other Indirect Job lnvolved.) When the 
Indirect lncentlve plan was put lnto effect thls IA was put lnto 
effect and pald to the Millwrlght for all lncentlve hours worked, 
regardless of lncentlve performance. See Company's answereto 
Pialntlff'a lnterrogatorles. December 8, 1966, Exhlbit <4-A. 

The lmportance of the IA ls that when an adjustment ls 
made ln a direct plan, auch as those mac.« on May 7, 1961 and 
June 10, 1962, the effect of thls adjustment on the new plan 
earnlngs of the indirect workers for the test perlod ls calculated 
and tne IA of the Indirect workers ls adjusted accordingly. If 
the new plan earnlngs go up, the IA ls reduced; lf the new plan 
earnlngs go down, the IA is increased.' Taking the case of a 
Millvrlght as an example, hls old plan earnlngs were $3.26l per 
hour. Under the new plan, as revised, he would have made $3.096 
per hour in the test perlod, an increase of 6 mllls per hour 
over the $3.090 per hour he would have earned under the plan as 
lnstltuted April 17, 1960, prior to any adjustments. When hls 
earnlngs under the revised plan increased 6 mllls, the IA was 
reduced from the then existing 17. li* per hour to 17.Ié per 
hour as a result of the narrowlng of the gap between the old 
plan earnlngs ($3.261) and the new plan earnlngs ($3.096) as 
tested durlng the representative test perlod. 


*IA had Increased from 17 .Ié to 17.7 i due to December 1, 1960;*, 
general wage Increase. V 
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THE ONE HUNDRED PERCENT FLOOR 

The nezt factor whlch should be borne ln mlnd as one 
conslders the potential impact upon the earnlngs of the indirect 
workers wh»*n the plans of the direct workers are adjusted 
is the provlslon in the indirect plans whlch provldes that the 
minimum percent performance (per turn or per week depending on 
the direct plan involved) which will be calculated lnto the 
Indirect plans will never be less than 100?. Por example, if 
the percent performance ona glven turn on the 54-lnch Tandem Mlll 
(one of the direct plan units) was 88?, the percent used in the 
calculatlon of the indirect plan would be ralsed to 100?. The 
employee working under an indirect plan will never be paid less 
than the sum of hls SHWR and IA becaure of the subpar performance 
of any of the direct contributing units, but conversely will 
always be credlted wlth 67? of the comblned percent performance 
of the direct units that is in excess of 100?. 

If an adjustment to the 5*»-inch Tandem Mlll plan resulted 
ln lncreaslng the performance on the example turn frora 88? to 95?, 
it would have no Impact whajfsoever on the performance or earnlngs 
of the indirect employees.j 100? would continue to be used ln 
the calculatlon of the indirect plan on that turn. Under these 
clrcumstances, adjustments to any direct plan whlch result in 
lncreased lndlvlduel performances that continue to remaln below 
the 100? level do not in any way change the performance of the 
indirect plan and therefore have absolutely no effect on the 
lncentlve earnlngs of the indirect employees. 

The slgnlflcance of the foregolng is the fact that when 
the standerds under the direct plans are adjusted, there will not 
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necesaarlly be a benefit flowing through to the Indirect worker. 
With respect to the direct plans contributing to the ele trlcal 
and mechanical malntenance plans, a substantial number of turns 
durlng the retroactlve period were below 100* performance. During 
1961, for instance, approximately 50* of the turns in the Skin 
Mills and 40* of the turns in the 54-inch Tandem Mlll were below 
100 *. 

WEIOHT OP DIRECT PLAN CONTRIBUTION 

The third item that should be remembered when considering 
the impact of direct plan changes on indirect plans is the weight 
of the direct plan contribution. 

The incentive rate for the electrical and mechanical 
malntenance employees is based on the weighted average percent 
performance of seven direct units. The weight of the contribution 
from each of these units to the indirect plan is as follows: 


Direct 

Unit 

Pactor 

Percentage 

Contribution 

Hot Mlll Proper 

9 

*5* 

Hot Mlll Shipping 

1 

5 

fl, 2 ft 3 Cont. Pickler 

3 

15 

5*! and 75" Tandem Mills 

2 

10 

Anneallng 

1 

5 

12, 3 4 5 Skin Mills 

2 

10 

Cold Mill Shipping 

2 

10 

IM 


Since the indirect employees' Incentive is based on 


the weighted average percent performance of all of the contributing 
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units, the welght of the contrlbutlon from any direct plan 
which is adjusted determines the effect of that adjustment on the 
Indirect plan. For example, if the lncentlve plan for 02, 3 & 5 
Skin Mills were adjusted by lncreaslng all standards by 5 t, the 
lncentlve performance for the Skin Mills, themselves, would 
increase 5*. However, the effect of that adjustment on the 
Indirect lncentlve plan performance would be an Increase of only 
1/2 of 1% (10* of 5* - .5*) 

DIRECT PLAN ADJUSTMENTS 

As descrlbed in Mr. Evenden's affidavit, as a result 
of grievances filed in relation to direct lncentlve plans, 
adjustments were made in some of the direct plans. On May 7, 

1961, certaln standards were adjusted in the plans for the 5«-lnch 
Tandem Mill and Hot Mlll proper, and on June 10, 1962, certaln 
adjustments were made ln the Annealing and Skin Mlll plans. I,. 
order to determine what effect, lf any, these direct plan adjust¬ 
ments would have on the Indirect employees' IA, the Indirect new 
plan performance flgures durlng the 13 week test period were re- 
calculated and the resultant earnlngs for each Job were then 
compared to the earnlngs for the same Jobs under the old plan. 

Tor example, as can be seen from Exhiblt 5, attached to 
the Company's answers to lnterrogatcrles filed December 8, 1966, 
the percent performance of the orlglnal Indirect new plan durlng 
the test period was 111.80*. When the Indirect plan was agaln 
computed for the test period, taklng lnto account the adjustments 
ln direct plan standards made on May 7, 1961, the Indirect plan 
performance was 112*, or an increase of two-tenths of 


ore percent. 
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When the Indirect plan was llkewise run through the test period 
taklng into account the June 10, 1962 adjustments made to direct 
plans, the result was an indirect plan performance of 112.37X or 
an additional increase of less than four-tenths of one percent. 

These increases in Indirect plan percent performance 
that resulted from adjustments in direct workers' lncentive 
plans can be applied to the SHWR for an indirect plan Job to 
determine the effect such adjustments would have had on the 
hourly earnlngs of that Job during the test period. Thus, the 
hourly earnlngs of a Mlllwright wlth a SHWR of $2.763, under the 
original new plan during the test period would have been $3.090 
($2.76U x 111.80*). 

When the two-tenths of one percent increase in performance 
that resulted from the May 7, 1961 direct plan adjustments is 
taken into account, the test period earnlngs of a Mlllwright 
Increase 6 mills per hour from $3.090 to $3.096. ($2.764 x .20* ■ 

$.006). When the .37* increase in percent performance that 
resulted from the June 10, 1962 adjustments is conaidered in 
the same way, the Mlllwright's earnlngs increase another 10 mills 
per hour from $3.096 to $3.106 ($2.764 x .37* ■ $.010). 

Slnce the IA already in effect and being paid to the 
Mlllwright at the tint these adjustments were made in 1961 and 
1962 (17.7*) was higher (in fact ten tlmes hlgher) than 
the lncreased lncentive earnlngs (16 mills) that resulted uurlng 
the test period, a Millwright actually recelved no increase 
in net earnlngs. Aa explalned earller, whenever test period 
earnlngs for a new plan go up, the IA ln effect goes down to the 
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extent of the lncrease. Thus, when the v lllwrlghts* tos*. n->r!o i 
earnlngs rosé 6 ml lis on May 7 r 1961 due to the adjustments 
ln the direct workers' plans, hls IA of 17.7* per hour jas 
reduced to 17 .Ié per hour. In the same rashlon the June 10, 

1962 hourly lncrease of 10 mllls produced a reductlo-i of th~ 
Mlllwrlght’s IA by 10 mllls.» See Exhlblt 4-A, sheet 1, Coiunns 
"B", "C", "D 1 * and "E" attached to Company's answers to lnterr- 
ogatorles riled December 0, 1966. 

In Indirect lncentlve plans whcre a substantlal IA 
has been establlshed such as exlsted ln thls plan, retroactlve 
adjustments ln direct plans (such as those made on May 7, 1961 
and June 10, 1962) wlll have no effect on Indirect earnlngs lf 
condltlons followlng the test perlod remaln comparable to what 
they were durlng the test perlod. 

One other adjustment bencflttlng direct workers which 
could have affected the plalntlff3 hereln ls a minor monetary 
adjustment which lnvolved the Contlnuous Plcklers. In resolutlon 
of all grlevances flled by direct workers on the Plcklers, 
the Corapany and Union, ln 1966, agreed that a payment of 2-1/2* 
per hour would be pald the employees worklnr. on Pickler I.lne No. 1, 
and elght-tenths of a cent per hour would be pald to employees 
whose lncentlve was based on the average performance of all three 
llnes for each hour worked durlng the perlod Trom Pebruary 28, 

1960 through October 2*1, 1964. 

Although these hourly paymenta were of sone benefit to 
certaln employees ln the Contlnuous Plcklers, they lnvolved no 


“The flgure of 10 mllls varles allghtly Trom the 11 mllls 
differentlal demonstrated on Exhlblt 4-A, due to a gene ral wage 
lncrease which ls unrelated to thls lltlgstlon. 
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changes ln the direct plan, and therefore no benefit would flow 
to the Indirect workera through the operatlon of the Indirect 
plana. Even lf a proportlonate aiaount were calculated for the 
Indirect employees ln the mechanlcal and electrlcal malntenance 
Jobs, the monetary benent would be negllglble. 

Thla is due to the saall effect whlch the single llne 
(Llne 1) of the Contlnuous Plcklers departnent has on the entlre 
Indirect lncentlve plan under whlch the plalntlffs are pald. The 
welghted contrlbutlon of the Contlnuous Plcklers to the overall 
Indirect plan ls 3/20 or 15*. However, slnce the plckllng operatlon 
lncludes three llnes, the effect attrlbutable to llne number 1 of 
the Contlnuous Plcklers ls one-thlrd of 15* or 5*. The settlement 
flgure used to compute retroactlve payments to the direct employees 
worklng on Llne No. 1 was $.025 per hour. 5* or thls settlement 
flgure would yleld a monetary per hour flgure of $.00125 per hour 
or Just over 1 mill per hour. 67* of $.00125 per hour would yleld 
a payment of $.0008375, or Just under 1 mill per hour for Indirect 
malntenance employees. Assumlng that a malntenance employee worked 
2,000 hours ln a given year, the retroactlve payment for that 
employee before taxes and legal deductions would then amount to 
approxlmately $1.68 for the entlre year. 

RETROACTIVE PAYMENT TO DIRECT VORKERS 

although detalled records of the retroactlve aaounts 
pald to direct workera as a result of adjuat>aer«s ln their plans 
are not «vailable, summary notatlons retalm/. by the Xndtistrlal 
Engineering Department lndlcate that the followlng hourly aaounts 
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were pald retroactlvely to certaln key direct workors ln «ncli 
unit: 


Direct Unit Plan Posltlon 


GHHR as of Hourly Retro- 
4/17/60 activa P.iy-cnt 


Hot Mlll 

54-lnch Tandem Mlll 
Skin Mills #2, 345 
Anneallng 

#1 Ccntlnunus Plckler 


Ass't. Roller $3.090 
Roller $3-501 
Roller $2.965 
Loco. Tractor Oper.$2.362 
Recoller Operator $2.429 


$.021 

mlnusl.OO?* 
$.0 32 
$.020 
$.025 


ir there had been a computatlon oT the retroactlve pay 
ments cue to Indirect employees based on the above flgures, 
factored to reTlect the percentage eontrlbution each of the 
direct plans makes to the Indirect plan, and further Tactored 
by the appllcatlon of the 671 formula, the average hourly retro- 
actlve payment due an indirect employee wouid be $.009 or less 
than one cent. The foregolng calculatlon ls set forth ln detail 
ln Exhlblt 4 attached hereto. 


If the above procedure were used, the slze of any 
payment due the Indirect employees wouid be further reduced by 
the Tact that SHWRs on whlch the above hourly amounts were based, 
were on the average hlgher than those of the Indirect employees 
lnvolved ln thls lawsuit and by the Tact that for a substantlal 
perlod of time (May 7, 1961 through June 9, 1962) the indirect 
employees were pald earnlngs that reriected the ad.Justnents 
ln the Hot Mlll proper and the 54-lnch Tandem Mlll plans. The 
foregolng procedure does not reflect the dllutlng effect that 
the 100* guaranteed floor has on the Indirect plan. 


*Although the Roller on the 54-lnch Tandem Mlll recelved a net 
hourly retroactlve payment of 6.6rf, thls lncluded a correctlon 
2*1 P 1 *" earnlngs of 7.3< per hour (whlch wouid have no errect 
7 Indirect workers). The dlfference of 7 mllis can be 
tttrlnuted to the revlslons ln the standards and IA. 
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TENDER OP RETROACTIYE PAYWEHT 

In 1966, concurrent wlth the settlement of the laat 
outstanding grlevance deallng wlth a potent lal retroactlve 
adjuatment to a direct plan, the Company began té conpute the 
amount of retroactlve payments that mlght be due the Indirect 
enployees as a reault of the direct plan adjustrents. 

At the time that such computatlons werc lnltlated, and 
prior to the lnltlatlon of thls lawsult, lt was dlscovered that 
certaln accounting department records needed to accurately conpute 
the retroactlve amounts, lf any, due the Indirect employees were 
missing. Deponent was lnformed that the missing records conslsted 
of lndlvldual productlon records for each contrlbutlng direct 
unit and records showlng the lndlvldual percent performances for 
certaln of the direct units (Skin Mills, Anneallng and part of the 
Hot Mlll proper) uslng the adjusted standards. 

Recognlzlng that the lost records prevented a preclse 
calculatlon.of retroactlve payments, lf any, due to the Indirect 
employees, the Company undertook a calculatlon to arrivé at a 
formula for retroactlve payments to present to the Union. It was 
agalnst thls background that the fcllowlng procedure wac adopted: 

(1) The Company computed the average hourly eamlngs 
of a Mlllwright durlng the perlod April 17, 1960 through June 9, 

1952 based on the average weekly percent performance of the Indirect 
plan, the Cl run In effect on October 1, 1961 and the appllcable 
IAs for the Mlllwright Job. The resultlng average hourly eamlngs 
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flgure for the Mlllwrlght Job was $3-365. 

(2) The Company then computed the average hourly 
earnlngs of a Mlllwrlght for the perlod June 10, 196,? through 
May 21, 1966, agaln using average weekly percent performance 
flgurea Trom the Indirect plan, the SlfVR ln effect on October 1, 

1961 and appllcable IAs for the Mlllwrlght Jot. The result was 
an average hourly earnlngs flgure of $3-** 06 . (Durlng thls 
perlod, the Indirect workers were recelvlng current payments 
predlcatcd on the plans as adjusted.) 

(3) The second average, whlch represented earnlngs 

that took lnto account all the adjustments tc the direct cor.trlbutlng 
plans and correspondlng IA adjustments for the Mlllwrlght Joh, was 
then compared to the flrst average, whlch represented a perlcd 
durlng whlch some or all of these adjustments had not yet been 
put lnto effect. 

(*!) Thls comparlson showed that a MlUwrl^ht eamed 
$.093 more per hour ln the perlod June 10, 1962 th;cugh May 21, 

1966, than he dld ln the perlod Arrll 17, 1960 through June 9, 

1962. 

The concluslon was then made that ln llght of the lost 
records, the dlfference ln earnlngs per hour rej resented a fair 
retroactlve payment for the Klllwrlghts as a result of the adjust- 
ments made ln the four direct plans deacrlbed ln Mr. Evenden's 
affldavlt. 

(5) In order to determlne the hourly retroactlve amounts 
for othar Jobs wlth thelr different Standard hourly wage rat es. 
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thls cents per hour flgure ($.043) was then expressed as a factor 
of the Standard hourly wage rate ln effect on October 1, 1961 for 
the Mllluright, and a unlversal factor or .01*6 ($.0*3 i $2.9*) 
tras arrlved at, whlch tras then applled to the Standard hourly 
trage rate ln effect on October 1, 1961 for each posltlon. 

The results of the computatlon produced a cents per 
hour flgure for each electrlcal malntenance and mechanlcal tnaln- 
tenance Job whlch could then be applled to each employee ln those 
Jobs, based on the number of hours each such employee worked ln 
the affected Jobs durlng the perlod-retroactlve payments were 
due, namely, from April 17, 1960 through and lncludlng June 9, 
1962. A copy of these calculatlons and the resultlng cents per 
hour payments for each Job ls contalned ln t the Company's anstrers 
to lnterrogatorles dated September 11, 1968, Exhlblt 6. 

A revlew of the aforementloned Exhlblt 6 lndlcates the 
generoslty atd falmess of the Company's tender of retroactlve 
payments. As noted above, the Company made a preclse calculatlon 
of the effect' that the direct plan adjustments had on Indirect 
workera’ earnlngs for the 13 week test perlod. The result was 
only an addltlonal 16 mllis per hour before lt was wlped out by 
the IA adjustment. It ls doubtful that appllcatlon of the 
adjustments to any other perlod would produce earnlngs lncreases 
of much more than 16 mllls and such a flgure would have to be 
reduced by the IA adjustment. Thus, lt can be seen that the 
rsrc.iny's tender of paynent represents an hourly earnlngs flgure 
substantielly hlgher than any flgure that would have been based 
on actual p-oduction records. 
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Horeoeer, the direct workers* lncentlve plans on uhlch 
the indirect plu n. b.eed had all been properly e.tabll.hed by 
the Couv Md b, the tlne the settlenent calculatlon. uere „d e 
*ny defects ln the plans had been adjusted through the grlevance 
procedure or arbltratlor. Therefore, the altematlve method of 
conputlng the retroaetlee paynents tendered was based on proper 
plans arrimed fcy the partles theeiselves and should not be oper. 
to attack at thls polnt. 
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Lackawanna 

•***■" Cont. Sheet, 
Strip & Platc Killi 


STATOARD DATA ÏKKT 

UUI Hl H 


EliX'TRTCAL HAIKTENAJICE 
CCWnwiIOUS SHEET, STRIP U PUTE KTL1.S 


Incentlre Plan - Hot Mlll Shippinp 


iiATci To ovra 


Dere]opment 


Bcaed on an analyela of the net tona ehlpped fron the Hot IttU for the 
year of 1957, it vaa deteralned that the arorsge «nm. tona ehlpped 
per ahipplng turn durlng the pay perlod waa 1051. Uolng thle flguro aa 
a baale, the followlng Standard taxus per 1000 net tona chippod per 
ahipplng turn durlng the pay perlod waa colculated. 

1000 a io5l . .951 baao torna per 1000 net tona ahlpped per ahipplng torn 

•91' • JJ. i;? •• -J>dard tarw. pc,r ;'-m toss ehlpped per r-Mp*»-- 

torn 


Application 


Incentlre to be expreaeed in tams of a percentage performance, calcolated 
ae followat 

A exproaaed in terne of a percentage 
B 

A » Total net tona ehlpped durlng the pay perlod nultlplled by 1.29 
Standard torna per 1000 tona. 

B - Total ahipplng torna durlng the pay perlod. 


Notoi Aiy tonnage on a turn when only collo are ehlpped to be excludod 
fro. "A" and aay turns when only colla are ehlpped to be excludod 


frow "B". 
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Lacknwanna 

Cont. Sheet," 
Strip & I'lato Ki ] 1.1 


ELTCTHICAL lUIHTQiANCE 
CONT1NUOUS SHEET, STK1F 4 PUTK MIUS 


MKT TO (HC'a 

uvtmx r-jx:^r,z.y- 


iu& 


IncentlTc Plan - Cold Hl 11 Shlpplng 


PeTrlonwent 

• Based on an analyols of the net toaa ehlpped Trom the Cold Ki LI from t 

January 1559 through February 1960, lt wae determlned that the average 
maximum tona shlpped per ehipplng torn dorlng the paj portod wae 2135 » 

Uslng thls figure aa a basis, the follovlng Standard torna per 1000 
net tona shlpped per ehipplng torn dorlng the pay portod was calenlated. 

' 1000 * 2136 ■ «468 bass torna per 1000 net tona shlpped per shlpplng torn 

• 468 ♦ 36.13J{ “ , 63 ? at"^*rd ♦"«•*»• per r*»t ton» shlpped per ehlpnlnv 

turn 

Application 

Ineen tl re to be expressod ln terras of s porcontago performance, calculatcd 
aa folloMsi 

A expressod in terne of a percentage 

A - Total net tona ahlppod dorlng tha poy osrlod cultlplied by .632 
Standard turnt per 1000 tona* 

B - Total shlpplng torna durlng the p*y psrtod. 
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STANDARD DATA SHEET 

MUI III M 


l^tck .1 wanna 
•»*■“*« Conl. ShocC,| 
Strip h Hate Mi) l af 


«MO TO OUNV 


■ •: maimtijiano: 

CONTlNIirvS SIIU7, ST.UI h i'I.ATE HIJ 


r_/7- (t°\ 


» 6*4 


Method of Parmant 


SJieet, 8‘rlpVplit* y n 1 ü^!'J! ten i U,CO » >09lUon:i Mhith str T i,-« ; the iVintlnuoua 
hoS wl rttJ, < Oep-iriaaia are to bo r ald in allitlon to stand wd 

* *>£ »* t™«?««— 

Plek}era, T inden *1,., Annoallnr,SkinwK'^" 

pay period rxcei.da !(*.►*, calculated as foUowa: •>h»PPlnr, durlng the 


A 

E 


arcrage factorad percentage performance 


A - (1) 
(?) 
‘ ( 3 ) 

0 ») 

(5) 

( 6 ) 
(7) 


or “• ,tet mu rro[ ” r «»pu 


m "SS" 1 "" pcr, ° r ™'* “» «" a>PPi«« *.n», th. 




£ wTr.s'srss.s'ïTiiïï th ' a ' - d ”• t “*» "">■ 




The average percentage performanco of |? II uvt IC <M n um . . 

pay period «lUtlplied by ?, plue * 3 #5 5 * fin !üll ° durln « tha 


W per[od°«ul1lp]1 ud "by*2[° rraance tha Cold HUI Shlpplug durlng th. 


B * (1) 
(?) 


lf the Hot Hl 11 Proper operoU-d durlng the pay period; plus 


Ur ïn*S, ,l X" P! ‘“ l °"““ fr “ «“ “<« nu *»M« u. 


(3) 

(li) 

( 5 ) 


3 - lf #1, V2 or #3 Contimioue PicKlor oparatad durlng Uw pay period, plw 
? - lf the »• or 75- Tandem Min <*«r*tod durlng the pay period; plus 


('•) 

(7) 


J?i“ »4K?a ^iTrd^ 1 ^ 7 ^^^ 


? - lf #?, #3 or #5 Skin HUI opcratcd durlng. the pay period; plus 
* " if *' V ton " a *- ,e w * 8 «Wfj od from the Oold Mlll durlng. tha pay period. 


1 
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fcxhibit 1 Attached In Allidevil ol 
Km Willlamsnn. 




STANDARD DATA IHCET 

■ tul III u 


Mca TO awM m 


Lackawanna 

«•-!-«» Cont. Sheet, 
Strip & l’latc Ml 114 


'K7I MAlNTfUANCE 
CDNT1KU0US SHEET, STRIP & I’l-ATE K1LLS 


Twrrmxtr 


izï 




Hethod of Payrant (Conti nuod) 


Hote: ( 1 ) Kinlmua percentage performance por turn for each of the follwlng 

unita to bo no loss than 100 f< 

Hot Mill Proper 
#1 Conti rruoua Plckler 
#2 Continuous Plckler 
#3 Contlnuous Plckler 
Tanden Ki 11 
75" Tandeu Ki 11 
• #2 Skin Hlll 

#3 Skin Klll 
#5 Skin Kin 

( 2 ) mnlanni percentage performance per paf perlod for each of the foUcwin* 
to be no le.se than 100 $. 

C-old «tl - ' "tilpplng 
Hot Hni Shlpping 

( 3 ) Klnlmun percentage performance per pay perlod foreach of the follovina 
group of Anneallng fumacee to be no less than 100>. 

Sheet #76-086 

Lee Wilscn #1 - #6 
U Stack #101-#110 
8 stack #m-#i 2 o 
8 Stack #201-#2 Ui 
8 Stack #301-#305 
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Exhibil 1 Altached to Affidavil of 
Ra* Williamton. 

MiwnuL iKOiraitKn 

STAK )AJfO DATA SHEET 

ii«» »»■»«> 


K <nii 1 


1-ack.iw.ini i.i 

tW——.'iheetl 

:,trip f, Plaift Mi 1)1 


IXKCTHI ‘.Al. KA I MTKSi'NCf. 
oiNTir.uiu:; khkict, ./run t iutk k* m.» 


1 


SmiJtCT lOCIUHGf 


( Hmeltwm iVrta 

if-t 1'C» 

tavltad bi<» 

i 


VmH H*. 


APPt ICA1 ION 01' SfCTION 5 (b) ol MAY 25, 1956 SUPPLCMENTAl AGKITMF NT 

In oidef lo comply wilk pfovnlcni ol S«cli<.n 5 (b) rtlfnrd lo otovf, on tncnnfivo od|u»lmonl ii 
cttobl.tbnd lot «ml. pni.licm in wl.it», (K« coming, durmg th« r«pr .toototivc permd imd.i lbo old incntiv» plan 

• xeedad ibe «o.n.ngt which would lavt box, eornod dor mg lltol prr.od und«r tbr n.w pion. Ihe r*f»,Mntotiv« 

per.od in tb.» < 0 ,r . 0 , Ir om 7-5*59 «O 1-30-60* . Th« poi.t.on. COVOird by sub|«ct intfTlIin pi», 

l, “" ' a,om «‘ du. mg lbo . «pro »t,nt al ivo por.od and lbo r««wlting intonliv» od|u,tm«nt,. if rmy, «o «l.own bolow: 

* E*cludinr. weeks onJine 7-18-59 thru 13-7-59 bccauae of i'rikf. 


Tot.lion 


SlorUord 

Hogflf 

«•f. 

Rat* 

J=1=SS.. 


.Motor Room Operator $2.7614 

Motor Hoorn Atti-'id.uit "A" 2.630 

r U i..-. ttrn.S.ii.1. "*r 2.j,o<, 

Motor F(ot...i Attinfanl. "C" 2.362 

Motor Hoorn A'tcn-J.int Helper 2.228 

Crane MillwriRht 2.76I4 

Crane Ht pal man "A" 2.6jO 

Craru h< p.'i: ra.m ‘»B" 2.I496 

Cratii lit| i;n.w "C 2.36^ 

Crane '{npaiman Helper 2. *28 

Crane Oilcr 2.228 

Motor inajiecUir 2.7614 

Klnctric.il Rcpalrman "A" 2,630 

Ui-ctncaJ kepairnan "!»'• 2.I496 

Uiclnr.1] kep.ijrpiar. «c" 2.362 

kJcctrjcal Helper 2.22Ü 

Kli-ctrlc.il ('iler 2.228 


PW m P 
mI 

Ra» Uk 

AVf RAGC Ma«LY 
t AKNMtaS U) 

latanil** 
A4|u* tvrami 

l-A(S) 

Old l-la. 

N*w Plan 

: - a 

$3.261 

$3.090 

$ .171 

1 - A 

3.090 

2.9I4O 

.150 

- A 

2.919 

2.791 

.128 

l - i\ 

2.?li3 

2.6U1 

.102 

P - A 

2.591» 

2.1491 

.103 

1' - A 

3.261 

3.090 

.171 

P - A 

3.090 

2.9ldO 

.150 

P - A 

2.919 

2.791 

.128 

r - a 

?.7I»3 

2.6I4I 

.102 

1 - A 

2.5914 

2.1i9i 

.103 

i’ - A 

2.615 

2.l»91 

•12li 

P - A 

3.261 

3.090 

.171 

P - A 

3.090 

2.9140 

.150 

P - A 

2.51? 

2.791 

.128 

P - A 

2.7)43 

2.6)41 

.102 

P - A 

2.5914 

2.1491 

.103 

P - A 

2.5914 

2.L91 

.103 
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Kxhibit I Allachcd In Allidavil ul 
Kan Williamson. 

Kotnnuu iw-wimt 

$TAUI)Ai:i> D/.TA SlUfT 

• Sltl (II Ml 



73T-- 

l.irk.nwannn 

UIIMINI 


_LÜL 


Con t . Slier i, 
k PI. 11 C Mills 


11 r.ClRH.Al. HAISTINVIU 
COKTINl'O'JS SNL'KT, STKlt' k IM.A11 MII.I.v 


tutan *o chi"«o» 


t't7 be> I 


Wlien working tin* pos ii ion uuder which they are listed the fulJowing Indl vlduals «re 
t „ ho paid the Itrur Iy Incentlve earnlngs of tliat positlon or the pnraon.il hourly earnlnga 
IndicateJ helow, wlilr liever produccs tli« greater earnntg* durinp the pay perlod. 


IMS i 1 ion 

Nuniber 

Natie 

Minimum Incentlve 
CarnlnRs l*er Hour 

trant’ ('lier 

«37-26 

Callagher , J. 

$2.631 


432-73 

Kozak, S. 

2.539 

•fttriul 01 Ier 

432-30 

Kszaraak, C. 

2.514 


Wlien workli.R tIto positlon of Motor Room Attendant the following lndlvlduals ar* 

?o HM'ivc the int rr.t 1 ve rate of thr positlon plus $.120 for each hour worked on lnc*ntlva. 


432-38 

Thonpsun, A 

«32-47 

McCann, K. 

Mt (O 

Benree, E. 

432-45 

Connor, W. 

432-53 

KolInar, E. 

«32-62 

Tokac, M. 
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*3<£fnrnana 


Unit 


Exhibil 1 Atlarhod In Affidavil of 
Kae Willianisnn. 

13 "X »4 «KI ','J 

STA! .'.VXD DATA ï . .TT 

tMJI tl, M 


ÏpT''.»J 


Klim:! .Ai. KA1 MVliANCK 
CfWTIMMIT. .'ÏIKKT, STHir AND PUTK MJ LUS 


Ki a an Ir of l tnto Ai pi icn ti nn 
O*rok ULdlng 


Arnrn^f Pr re on tn po 
Pwrfoinjinyn f» r Vcch Knctor 


a • Mot HlH Prvpcr 
Hot KilJ ‘3,1 
Contlnuouii Mek lor» 
Tandem Hl11» 
AnnenllnR 
Col 1 Dein HUI s 
Cold MUI Sh1j>plng 


129»02 C 

iui57 

108 ,o 6 3 

110,78 2 

11^96 

117 <11 2 

118.31 2 


Hot Mll] Slii)rpin^ 
Contlrmcun fidelere 
Tan dus mille 
Anneallng 
Coll Slcln KIIIb 
C old Mlll 3hl|7plng 


c •> Avoreno factored percontA*o parfcjuuinco (a b) 
d “ Percentage perfornanen l n «xeeea of 100 * (C - lMf) - 
e - Percent Increaee for prnnlmB fjsiUnn (d x .67] 


aun «o iwr.l 


r.VfT.TTi 4 TT? 

O \ n ("1 

rw» luw 


i 

I 


Tot.nl 

1161.18 

111.57 

3?Jj.18 

721.56 

UJi.96 

23<4.22 

236.62 

~W%77r 

9 

1 

3 

2 

1 

2 

2 

“55— 

120.21X 
- 20.21* 
13.5W 


S.H.W.R. 

Pon 1 tl on 7-1-58 

Crarv* 

Ml 1 lirrt glit |2.76U 


Percent 1 contlYe Fjimlngn 
Pal" Per Hoor 

13.5JiX 43.138 


Adjui/tonnt Tot al Inmln^S 
Por Hour Per Ho«r 


t.171 $3.309 


s 
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Kxhibit 2 Atlached In Affidavit of 
Rae Williarnson. 

unur-mu ChioKrtt.no 
STANDARD DATA SKEET 

ltl>< »> M 

IMJKT TO CKAMG* 


tam - 

Lackawanna 

MECHANI 'AL KAlKTEliAHCK 



tmtn-mn rióhl. 

Strip t< piste Ml lil 

C.MTII'J. ’IS SUc-ET, STRIP Sr 1’UTK KILl.1 


■ 


The Mechanica! Kaintenance jiositions wtiich service tlic 
Continuous She-'-t, Strip & i’late Kille Oep.vrtnient are to be piid ar. 
incentire bis cd or. the performance of the following prinary units 
plus the r. sult* of a liot W.11 Shipplng plan and a Cold Kill Shipping 
plan wiüch are int end cd to reflect the perfornance of all of the 
varicus firdshing units in thi3 department. 

Hot Kil 1 lYoper 
Conti r.uous i i ck 1 i np 
Tanden. Mill6 
Anncali ng 




4KU 


.TKin Vllls 
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Exhibit 2 Attached I» Affidavit of 
Rac WHIiamson. 



MOUitflA, IWGNtdt4G 

STAWDARD DATA SHEET 

i»>i m >. 


1 u:«n io OiAj4G( 


TVSSt 

lackawanna 

kechantpal kaiii rn.wKrn 

‘t'tl-Co 

»IVftlD t>Al| 

Infkl 

tont. Sheet, 
Strip A Platc Mi 11 j 

CONTiSUOb’3 SMKF.T, STi'If * 1UVK i:il!.S 



Inccntive K m - H ot Kil] Shij-pin*- ' 

Dc velopment 

Based on an analysis of the net tons shipped frorn the Hot Kill fer Uw 
y ,:ar of 1957, lt was d'-termined that the average mximam tt.~. shipped 
por nhlppinr turn during the pay period was 105). Using this f J^-c ar 
a basis, the following Standard turn3 per 1000 net ton:, shipped ;^r 
shippinp turn during the pay period was calculatod. 

1000 * 1051 - .951 base turns per 1000 net tons shipped per shipping ttvn 

.951 ♦ 35.13? “ 1.29 Standard turns per 1000 net tons al.ippc-J per sijnping 

turn 

Applicatio n 

Inc'ntivc to be expressed in terms of a percentage pcrfenv.ncc, <vi! ouïated 
*3 follows: 

A •xprec&ed in terms of a percentage 
H 

A -> Total net tons shipped during the pay period nultipliej by 1.^9 
Standard turns per 1000 tons. 

I) » Total slripplng turns during the pay period. 

Hot*!: Any tonnage on a turn w)»cn enly coils .are shipped to be excludtd 
from "A" and any turns whon only coils ara shipped to be o/, iudod 

fron 


2 
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Exhibil 2 Attached lo Affidavit i»f 
Kac H illiamson 


' SHIl n 


Ntvjniui INCMIIMC 

STANDARD DATA SHEET 


SOtJICT 10 CKANGC 




iw.mn.i 

"Conl. Sheet, 
r . rille Mi 11J 


ü.Kl'iiil. fU I s 

i. JilNil*T r i i J% ”7 t’ ê .V.’ 


W rt-Co 

I «Vf %40 l/ATl 


I ncen t. ive H m - Cold Ki 11 S hiip-ne 

Devclopnent 

na 3 eii en an walyjls of the net. tons shipped fron the Cold Ki 11 from 
Jamnry 195 V throu E h Kcbruary 1960 , it was JfUrndnci that the average 
n.ixiroim to:ia shipped per ehipplng turn durln E the pay period wan 2135 . 

' Uainp i?.is fipure as a basis, the foll owing Standard turns per 10C>0 

net tons shipped per shlpping turn during the pay period was calculated. 

lOCO f 2115 - .Jj68 base turns per 1000 net tons shipped per snipp^ng turn 

• Ij68 * «C3c . d"d turns per 10C # * *'*-o wn P r shlpplng 

turn 


/■pplicitlo n 

lncentive to be expreosed ln terms of a percentage performance, calculated 
as follows: 

A expressed in te nas of a percentage 

B 


Total net tons shipped durlng the pay period nultiplicd by .632 
Standard turns per 1000 tons. 

Total shippinc turns durlng the pay pcrl<xl. 


ONLY COPY AVAILABLE 
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laackawanna 

Cont. Sheet, 
Strip t, p]ate Mills 


Exhibil 2 Attachrd to Affidavil of 
Rae VVilliamson 



•oumm DIM179I0 

STAJ.’JAQO DATA SliftT 


MECMA'IJCA!. MAlr.TU.tKCE 
COMTfNUU/S SHEET, ÜTKll 4 J'UTF. K.Ll.S 


ro omm=» 
■yrui Tuii I v_ 

v - 11 ~L • 


Kethod of Payim nt * 

act, th, O„tu,oo„ 

hourly vage rato a premium eqLl to'67' artdiUo,) to Standard 

percentage performance of thu Hot HllTproper Hot *!** avcr * re ractored 

PickJers, Tandem Mills, Anneallnj? Skin »«?? ’ r?,,*? 11 Shi PP ln 6, Contlnuous 
P-»y perlod excecds 10O*, calcul^d as füllo^a* COld M111 Shi PP in E Zuring the 


g- - average factored percentage perfoririince 


A ‘ w ^s^uSsrs^'TSr- of - *»«»*-»- «r*v. w 

• (?> w w"3" P,rf0r ~“” ° f «» “»t *U Shlpplnc durln, U» 

,"&£ *“ "-*»~ 

a ’ 2 .' WwS'ÏÏJJSlJrST’ïlï “* a ' ■“ ,5 " WH» <«« 

f61 tk* . ^ JJ J' «01 -#305) durlng the pay perlod, nlue 

w <* «•«- ij sa. 

171 w 0f “* C ° la “ ll Shl »‘“« tl» 

‘ ’ (2) 1 I ü T “ U Pr ° P * r d " 1 "“ l, « PW Portod, p,„. 

U, P “ ‘ 0mie * *“ »“PP- fr- o. Hot HiU durto, tM 

W 2 ‘ u 2' 2 ” 13 C ° nt ‘”“ 0 “ V ' r ‘^ aUrl "« “* PW Pm"», Plu. 

« ,; “ 2 a T, 75 ' T “ d “ rau dmr * -«»», p>u. 

#2U. «01^“ .2 S»“ «ï 6 ;ul 7 p^ r f^ 01 -«^ «“-«*>. «01- 

<7) l ' " ° r K al! ' *‘'‘ M d “ r ‘ n ' « Portod, plu, 

ar. torna*. .Mppod rto. u» Md « U durio,. «» „o. 


1 



2 


Exhibit 2 Altached to Affidavil of 
Rae VVili;.’mson. 


~T mcNSNc 

STANDARD DATA SHEET 


tUkJfO IO OUMCf 


f-"XrU:nCAL MATHT.HANCF. 

«Tiiri.n*» .;.".rrr, GTiir & mtF. raui 



.*> * n nJ q f raymnni (Con tl aued ) 


Kir|>ercentv;e j r-rfx.-iance per turn Tor «ach of the follcwlnc 
units to te no Ier..', 1 '».a 100?:. 


Hot Kali i'roc-er 
n Continu* :• Pi c kier 
#■> C*'n* !r >ivf f •••kier 
#3 Contimv!? fickler 
5JP : Tanc Kiil 

75" Tandt 'i Jiill 
#2 Skin I'ill 
,‘('3 - ln ;U2i 
¥$ Skin Ki VI 


kinipun percentage performance per pay period for cach of the followinr 

lo b-j I.. lesn Ü.vt rxfc. 


Coid Kin Shipcing 
Hot Mll i.iiipp:ng 


Kini.nun percor.la; performance per pay period for each of the following 
r.roup cf Anneali;, furjures to bc no loss than ÏOOJC. 


Sheet “66 

Wi' - r. #: •• #6 
)i Stick /> 30 »—v 

e stick *in-jfi 2 o 

e Stack fi.'01-72Uj 
6 Stack it i3-""»05 


Exhibit 2 Atlai 
Rae V 



Ü4DM 

STAHI 

>S*1* (>. 



itfCKANIC/ 
CONTINUCUS SHEET, 


APPLICATION OF SECTION 5 (b) of MA 


In order to comply wiffi rtie provitioni of 
• tfobliilted for oocli potition in «fiicli fho oorningi dt 
•icitdad ihe eornmgt whieb would have boon tomti 
portod in thu coto mi from 7 — 5“59 to 1 - 30 ” 
tboir oorningi dor mg ihe repreiorMotive portod ord tho 


* Excludlng weeks endlng 7-18-59 thru 


Killwrifht 

Mechanical Repalrman *A* 
;t__i_nical Repairmaji -Tf* 
Mechanical Repalrman *C" 
Mechanical Helper 
Vtelder "*• 

Welder "B“ 

Wolder "C" 

Automotive Mr-chanic 
Automotive Repalrman "A" 
Automotive Repairman "B" 
Automotive Repalrman "C* 
Automotive ‘ T*ii r:\nn ••-•ljjor 
automotive Qreaaor 
C -aneman 
Machinist Leader 
Machinist "A" 

Machinist "B* 

Machinist *C* 

Machinist Helper 
Shear Blade Grinder 
Rotary Surface Grinder 
Machine Operator "A* 
Machine Operator "B" 

Machine Operator »C" 
Mechanical Repalrman "A" 
Mechanical Repairman "B" 
M**chariii;al Rt pal mar. «(•• 
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TGïï-1~ 

hirkavanr.a 

o»p~Gort. ê.her 

Ctrlp h Platc Klllf 


Exhibil 2 Attached to Affidavit of 
Rae Williamson. 


ei 


ym 


INDUSTKIAL CNGINREBINC 

^ STANDARD DATA SHEET 


KFCHA!': •' XI. ï'.'.iMTr'l-'.ï'GK 

cdimmouG .'•!!!* -T, nn k hut.: k.m- 


sunjtcT tochance 


[CII.ci,.. D«i< 

\f- - / 7 'i. o- 

[>•». 



APPLICATION OF SECTION 5 (b) ol MAY 25. 1956 SUPPLEMENTAl AGREEMENT 

In order lo comply wilh lbo provttion» ol Seclion 5 (b) relerred to obove, on inconlive ad|u»tment U 
Oilobltilied lot rocli |»><tion in whtch tho eorning» dunnq the representotive portod undei tl>e old mconlivo pion 
eKceeded tbe eortungs whtch would bov* boon eorned dvrtng thot portod itnde' llto now plan. Tlte representotive 
pot tod tn ilt ii cosr »o» Iront 7-5-59 «o 1-30-60 » . Tl.o posilion» covered by »ub|ocl tncontive pion, 
Ibeii eorning» during lbo roprosonfalivo portod ond fbo rosulting tncontive od|u»tmont», il ony, ore lbown below: 

t Excludlni* veeks onding 7-18-59 thru 11-7-59 bccaure of ftrikc. 


Pei't.on 

liT 

PW o> P 
•ni 

Rel Uk. 

AVfRAGt M0URLY 
f ARNINGS (J) 

IfMcentive 

Ad|ut Imenf 

lA.(t) 

OM Plan 

New Pion 

(Conti nu*»d) 







Blacksrcith "A" 

32.631 

i’ - 

A 

33 . 30 I 4 

33.165 

3 .139 

ICacksmit h "P" 

2.697 

p - 

A 

3.136 . 

3.015 

.121 

fll riek snit): "C" 

2,563 

p - 

A 

7.969 • ■ 

2.865 

.1014 

Blackrni th Holrcr 

2.220 

p - 

A 

2.630 

2.!t91 

.059 

Storekeeper (Shop) 

2.027 

1* - 

A 

2.33li 

2.26.6 

.068 

Tra-tor Operator 

■'.295 

p - 

A 

2.658 

2.56-6 

.092 

Ollcr 'i Grea-er l eader 

.‘.630 

p - 

A 

3.C90 

- 9 I 4 O 

. i5o 

Oil övntcn Kan 

2.Jj'>6 

p - 

A 

2.919 

2.791 

.128 

Oil .'r/ster. Kin Helper 

2.221 

p - 

A 

2.585 

2.1.91 

.Ü9.'i 

01 Ier f i Greascr 

2.226 

p - 

A 

2.661 

«ï.ayi 

.170 

Oiler ft Greaser Helper 

2.0914 

p - 

A 

2.l|21 

2.3'4l 

.080 

Pearinp Machinist 

2.831 

l - 

A 

3.3l|8 

3.165 

• lf>3 

Pearinr Machinist Hand;,man 

2.29 5 

t. _ 

A 

2.656 

2.566 

.092 

Gearing Itrpiir Helptr 

2.228 

p - 

A 

2..59li 

7Ü4?: 

.IC 3 

he-'ing ''.Hanger Machine Operator 

2.228 

p - 

A 

2.5914 

2..'491 

.103 

jV>arinr. Changer 

2.362 

r - 

A 

2.7143 

2.6I4I 

.102 

it-srin,; Ghangr r Helper 

2.161 

p - 

A 

2.513 

2.I4I6 

.097 

Koll Bearinr .Vasher 

1.960 

? - 

A 

2.2I46. 

2.191 

.057 

Ghear Plade Suj.r.lvnan 

2.1i29 

p - 

A 

2.6 y: 

2.716 

.116 

Sl.ear 'llade Supplynn liclpT 

2.091 

p - 

A 

2.4421 

2.381 

.080 

.ü.bo-. r ' j leani rer 

2.563 

p - 

A 

3.OOI4 

2.865 

* *>Q 
• X ^/7 


i 




















13 


20 


Lackawanna 
»i~*rc 0 - n l r 5Wir,1 
Strip t Plate Mini 


Exhibil 2 Altached lo Affidavit af 
Hm Williamson. 




r«nu 1 STtSCDAüD DATA SHOT 

l ia* n» M 


KiCHAMlCAL MAPJ T rNAhri. 

comiNWiur. siik j, sntir r. mri m:i is 


won *o cr-irt 

•« TTSf-yT-^nrra 
*•/)6* 


Wlvrn wortinp the poaition unrt< r whirh they ;«rt )i:tled,lh< foDuwiiir. »ndivi.luals are 
to be paid the hourly incmtlve «arniltf.a of th.it ptir.itinii nr thi ptr .oml hourly «ornlnpa 
indlcatcd helow, vhlehcvrr product s the nreatcr r.iminp.f, dunne the p.iy piriod. 


Poaition 

Nu» her 

Name 

Hlnlmxx Incmtlra 

Eamiivro Ter Hout 

Hillirrlfht 

L??-LBl 

Ranrahan, A. 

•J.oflb 


l? 2 - 3 » 

Butka, J. 

j.oflL 


L??-Ll 

OeSantia, J. 

3 . 08 L 


L??-L 9 

Crore, 1, 

3 . 08 L 

* 

l«? 2-63 

Pacella, D. 

3 . 0 DL 


L ??-70 

Dlccnto, F, 

3 .oflL 


L? 2 - 7 li 

Flerle, C. 

3 . 0 QL 


L??-J 0 ? 

Paters, C. 

3 -oftL 


L? 2 -g 0 

Culver, R. 

J .?57 


' b ??-76 

Buclielt, F. 

J .?$7 


L??~ 6 fl 

Forcucci, P. 

3 * 0?3 


L?:- 7 ? 

•*"* •• a 

3 . 0?3 

* 

L?i-«L 

bdwards, T. 

3 . 0?3 


L ??-*7 

Pa Ja. J. 

3 . 0 ? 3 


122-99 

Rrox , R. 

3 . 0?3 


L? 2 --L 6 

Kozaczka, J. 

3.023 


L??-?J 0 

Raczor, L. 

3 . 0 ?J 

Merhanical Helper 

L 22-125 

Blcrut, T. 

?J .«0 


L 2 ?-l 6 l 

Dafchik, l. 

?.L«to 


L 22 - 2 L 3 

Dona T edt, J . 

2 .LR 0 

Machinist Helper 

L 2 J -95 

Donarumo, 0, 

?. 3 Jil 


L ??-195 

Kulqueon t J, M. 

?. 3 L 3 

Oiler & Crtaser leader 

122-71 

Sazer, S. 

3 - 05 L 

'»il System Kan 

L 2?-«6 

Candell, L. 

?.767 


L??-L 7 

Alcssl, J. 

1*. 767 


L 22 ml 30 

Crue henza, J. 

2.767 

Oil System Kan Helper 

L ??-*37 

Ziccarelli, A. 

2.515 


L 22-107 

Kunt, W. 

2.515 


L 22-155 

Nctaaan, C, 

2.515 

•’iVr A On ast r 

L? 2 -loc 

Homlierrer, L. 

?. 7 J 6 


L ??-?17 

Tcttrs, A. 

2.736 


122 - 6 ? 

AOiK'ezll, J. - 

: .*Ji? 


L:?-)fc? 

l*«.t*T.ra, F. 

• 2 .L 65 


.Tril,' *he iofl'ion of ■ IUr •« n* .er, lr!ivll..ï rrce «•; irccnlive 
•< ei'.' i : lus l.tT : f ',t •. i-h hout w i n •! <»». W. «r.t iec Ine* to »:uly 

ii i .r.:rir :n*e;i .»#• hou r ty ril*’ Is lil] <’) , 










204 


Exhibil 2 Attached lo Affidavit of 
Rae Williamson. 


T33I--- 

Larkawama_ _ 

Cont. Sheet, 
Strip <i Pl.'.le K.113 



Mnnnui rkmsimc 

STANDARD DATA SKIET 

HUI (•} %m 


KrCHAVlCAL KAINTrUANCE 
C0.NTIWÜ01I5 SHrLT, STUIP i PLATE KIU*S 


UMMCl lO CNAMCf 


v it Co 


wi r mwa - 


Position 

Kenber. 

Name 

Mlniaiun Inccntive 
Eamlnps Per Hour 

Bearinp. 'Machinist 

U22-27 

Schaitt, J. 

$3.095 

Üearinp, Chanpcr 

U22-69 

Piesita, J. 

2.630 

U22-1U0 

Krytus, J. 

2.630 


U22-221 

Zophro, D. 

2.630 


122*226 

Fik, J. 

2.630 


1*22-2U2 

Culmo, G. 

2.630 


U22-178 

Kowalski, D. 

2.5)i8 

a 

U22-123 

Krazka, L. 

2.5U8 

Bearing Ch.mper Helper 

122-107 

Kont, U. 

2.1*89 

U22-189 

Del ford, W. 

2.189 


U 22*127 

Szutia, J. 

2. Ui? 


U22-1U7 

Szafranskl, S. 

2.L12 


':??-l?2 

K.-mski, L. 

2.U 19 



i 
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Exhibil 2 Attached lu Affidavit of 
Rae Williamaon. 



MOUSTtM INGNUtMG 

STANDARD DATA SHEET 

l|»l Hl M 


su»*ct io (iuhu 


japke'.;.mai 
r "'**"Cont. Sleet, 
-'ills 




UMCtrvr i>Af( 

».C IAKICAL KAIXTENANCF. 


- 

mviuo DAii 

C0:iTi:.'JC'J5 SHEET, STiü F Al.'l) FIAT- 

IILI-S 


tan 


Exan.ple of Ilatc Ap 

1 licati 

(Vrek Eriding 1 

2-5-59) 



Average Perron tage 

Perfonrancc for Week Factor Total 


a » Hot I j 11 Propjr 
Hot Mill S:..ppinc 
( Continuoi:$ 7 .•'klers 
‘Tanden Hills 
Anooalinr 
Coi] Skin J'ille 
Celd fill Shiprinj- 


32?,02 9 

UI.57 

108.05 

110.78 2 

11(4.96 

117.11 2 

118.31 2 


1) " Hot Ki 11 Fropcr 
Hot Ki11 Shippinc 
Ccmtimiouo Ficklcr' 
Tanden Mills 
Ar.nealing 
Coil Skin Killr 
Ccld Kill Shir; -c 


c - Average far*rcd percentage performance (a -j- ».) - 

d * Percenta • performance in excess of iro£ (0 - 3 :.;*?) •* 

e - Percent inereose for prenium position (ri x .67) ' » 


1161.18 
111.57 
3?li.l8 
221.56 
IU.95 
23 >4.22 
236.62 

MT 

y 

1 
3 

2 

1 

2 

2 , 
1Ö 

120 . 21 * 

20 . 21 * 

13.5W 


Position 


S.K.V’.R. 

7-1-58 


Percent 

Cain 


Incentive Earnings 
_Per Hour 


Adjustir.cnt Total Earntngs 
Per Hour Per Hour 


HillKrlrht 52.761 13.5W 


53.138 


$.171 53.309 





T 


txhibi! j Attached lu Altidavil «»l 
Rae Williamson. 


>] 9 9 9 1 9 9 9 9 r 5 9 9 9 5. ’ 

»] 599959999955999 

• • .* * » 

>3 9 5 9 9 9 5 9 9 9 5 5 5 9 9 5 
* • 

>| 9 5 5 9 9 9 5 5 5 5 5 5 5 5 5 . 

>9 559955 9 555559 9 9 

S 

>g.5 9 9 9 5 9 9 9 9 '5 9 9 9 9 ‘9i 


| 9 5 9 5 5 9 9 5 5 5 5 9 5 9i 


9 1 5 5 9 f'5'5-5 9 9 9 tV« 


Exhlblt 3 


s* 8* i ! ! ! | 

ï 111 i § 11 

iiiiiH! 

Cfeb titffc**» 
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Exhibil 3 AtUched lo Affidavil <«f 
Kae Williamton 




til s s SS S 

LH a a a 3 3 
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Exhibil 4 Attached to Affidavil of 
Rae Williamson. 
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SupplemenUJ Affidayil Of Rae Wllliam-on in Support 
of MoUom for Summary |udgmenL 


UNITED STATF.r DISTRICT C0"|,T 
WESTEfW DIf.TRTCT OK , 


I.AV.'RFNCE RAI.Pil i i,; OTMKïCó 

Plalntlffs, 


,T}}5 ' ■ '■ STESL CORPWA'-’TOM „ 

1,,B "T!:Er,'.fof'K'*R«- ov As:uijr'\‘ 


*' v i i f, • i • 


r.»?ppi.; »«.-.■ 


Dof* ndnntr. 


STATE OF J1EW YORK ) 

COUIJTY OP krik j Sü: 

rae V/ILM.riSOU, bcin* duly swcrn, doposos « m i 3ayr . : 

It has been .URgo.ted hy counsel for the nlatntlffs tl,at 

the test period utili.ed by the Connany In the structurlnr of the 

lnccntlvo pl.n for tho e.octnlco, „„d .cchcnlcnl „.„tcncnc 

was unfair. I n response to thln cl alm t 

1S claim, I would i lke to CfcpJj|lr| th? 

nanner ln which the test period was desl, : nated and nssure the Court 

t h ,t tho „orlod nood ... „ot chonon to brlnf ahont on „dcnt.rc or 
dlsadvantafie to anyone. 

Whcreas Scction R(d> of the 1956 Supplenental Arrest 
Provides that «the past representatie test period «hall be the 
Period of three nonths next precedln, the date on which an exlatinr 
P an shall be replaced by a new Incentlvo plan», the contract also ' 
Provides that the period nay be a different period in the ever, of 
special cireumstances. 

In tho ...» or tho Indirect cployco. t ,„. „ t> lnei . nUvc 

P " " Ut ‘ nt<> ‘7. »W. ind the throo 

lmmcdlatrly prcccdlnr. th,t „.to .ould, of co. . h.„o r a l lt .„ 

the nonth. of J.naar,, Pctru.r,, r.-rcu , nii „ r „„„ ^ 








Supplemental Affidavit of Ra« Williamaon in Support 
of Motton» for Summary |u dg ment. 

-• • :: .!• st' v< t •• ••le t :t:.» (t v.\,s the 1’ we.•Pa whlch rnn fro-.i 
,t„iy q, } o; n thmu.;’i Jrnuary 3' 1 , 1''69, ejtcli»'ii.nr tbr weeks rndtru' 
Jul> 18, 3thmu -h \ , ovo:. , .n :• Y, 105 9, '1'P’lnr whlch time the 
I.iclr.'tHRiitia riant was cloiud tor.'uoc of a lahor dlapute. The sari.. 1 
p-.'i'io»! a used fcr the direct Conti irjnus nicklers flnn and a rajor 
pertion of the per 1 o<i wns r»lso usrd for the direct plan fcr tin-. 

Skin :-:ills. 

I i;ant to stress two polnts In respect to the rc nreaen- 
tatlve test perlod: 

1. It is pracLlrslly imposnlblc for the Company to use 
the; perlod of three runt lis lrrnediately precedlng the Jnstitution of 
& nou plan as a feest perlod. Generally a perlod of 30 to 90 days i! 
requlrcd .,etween the terninatlon of the rcpresentatlvc test perlod 
and the date on whlch the new plan poes lnto effect ln order for 
the Company tc conjutc the flgures ncedc-d to meet the test perlod 
parnlnp.3 coirparlson requlrenont. 

2. The Company dld not select the partlcular rcpreaen- 
tative test pf flod whlch wan used ln the implemer.tation of the sub¬ 
ject plan ln order to brlnr nbout an advantagc or dlr.advantngc to 
any of the porties, and, as far as deponent can determlne, there ls 
no basis for bcllevinp that the representatlvc test perlod whlch 
was used ln any way prejudiced the Indirect employees. 

It should be borne ln mlnd that ln 1959 and 1960, when 
the Lackawanna Plant was implementlng changes in the lncentlve 
plans ln the T.trip Klll, the Industrlal Engineering Department had 
cnbarkert on a program of reotructuring hundredsof lncentlve plans 
throupiK-ut the Lackawanna Plent, as part of lts obllgatlon under 
the 1906 Sunpleiaental Agreement. It was at that time endcavorlng 
to put lnto opcratlon at least one new lncentlve plan each month. 
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| SapplMntal Affiovit of Roe WilUam^n i. Sopport 

°f Motto» for Soaimary |«dgmrnl. 

lts personnel were henvlly burd. »,<•.] lt . LO n 

schodule, and even lf tl,o Departr, nt we,... ,, t||a , 

rato, it would connumo nnny yoarr to eonpl. t, u,- r.-.st.r .u-t „iM„ • 

of all of the plans In thr- Plant. U war. naturnl tl,at „«na,-,-., 

should undertalre flrst to establlsh Standard., for tl-,. „Irrrt o'-;,. 

and aftcr these had been complete,!, l, woul,; u„dr rtalv tho .... 

In any Indirect plans paid off direct plan,. 

Whon development of a ntw plan Is hcr.un, tl,,- Industrie 
Ennlncoplnc Dcpaplmcnt rir.t dcvclopa c rlondard r „, 

onch baslc taak op vork dement nopmall, cncountppod In the onr-- 
atlons or a dlpoct plan „„, t . wn, „ tl,o,o atandapda have boon d..,«l- 
opod, tbc latest avallablc ppoduetlon rccorda Indlcatln., tbc „op|: 
pepformed o„ aacb unit f„ r 13 „. k . a Pc accumul.tcd and „aad fn,. tbP 
pcppeacntatlve tcat pcPlod. Tbc atandapda „aat tbc, b„ appll.nl to 
c.ch pated taak op product Ion element on cv.p, t„ r „ „„ cvcp, „mt 
affcctPd b, tb. plan and tbc pcpccnt performance of c.ch auch unit 
r«P cach tupn dupl„ r . tbc cntlPc tbtPtccn ucck, muat bc calculatcd. 

PCr " , ’ t l»«»P«„c.. muat then bc aummarlc.d and convcrted 
into boupl, c.p„l„„ for „ch Jo6 ln>ol>ed th( . ,„ crntlye pU|) 

In a Plan llkc tbc onc fp r tbc IndlPcct cnplo,cca. Invol»,„„ , s ,t 

dld 12 lndlvldual opcp.tlnc unlta. man, bundpc.b „r „oup. „cld 

bc lnvolvcd l„ tb. ppcpapatlon of thla data b, tbc Indnatpl.l Fr, -In- 
eerlnft Department. 

Once the new plan eaminr.r. durlnr the test pcrlod have 
been calcul.ted for each job, they must then he compared to the 
earnlnps actually pald each job durlnn the same 13 perlod under 

the -old plan-. Thla l5 neccs.ary to dc-temj ne wh.th.r nn IA | s 
ncceccary and lf so how much. An IA rcsults when ho«rly carnl,.. s 
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SupplemenUl Affidavil of Rae Williamson in Support 
of Molton» for Summary (udgmenL 

undcr the old plan durlnr the? tost perlod are- p.reater than the 
hourly carnliiGS whlch v:c?ald have» heen pald darlnr. the test perlod 
under the nev: plan, and represeiita the difference botween these 
tv; o fir.uros. After all these calculatlons have been completed- by 
the Industrinl Knclneerlnp Department at the I«ickawanna riant, the 
rcsults are incorporated ln an lnccntivo plan brochure whlch must be 
forv.ardcd to the Company horc office in Dethiehem, Pennsylvanla 
for anproval. If it is approved there, the Company neets with 
Union representatives to present the nlan and exnlain it tc them. 

It is then put into effect at the bepinninp; of the followinp, pay 
perlod. 

Since all of the above work must be performed by the 
Industrial F.nRlneerinc Department after production has been completed 
for the 13 week test perlod, it is obvious that the plan cannot go 
iofco effect imraediaiely at the eonclusion of the te3t period. The 
forepoinG procedure for development of standards, testing aGOlnst 
the test period and lnstallation of new plan3 was an on-colng process, 
ultimately involvinG hundreds of incentive plans throuGhout the 
Lackawanna plant. In the course of thls procedure, determlnation 
of the test period was a necessary detail to the implementatlon of 
a plan, but one routlnely handled by the Department. Hormally, when 
all development work on the new plan is completed and all standards 
devoloptd, the Company mc.rely takes the most recent 13 weeks for 
which records are available for use as a test period. In this case 1 
the Company did not select a particulor 13 week period whlch it 
doemed most favorable to it, nor did it select more than one 13 
week period for purposcs of coinparlson. Obviously, to do so would 
lncrease the volume of work whlch was already substantlal. 

There was no effort to use a test perlod favorable to the 
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Supplnacnlal Af fidavil of K.e WillUm™ in Support 
of Molions lor Summary |udgmenl. 

Conpn.iy or ui.favor.iMc to tl,o employees. 7;,. . , u 

n.rio .1 npnnnod ,„o porlou of , olm, „hut ^ 

nor unununl. Tl,., toot porlod oa.,. r.„ ..' 

tbr anno ao tint oord ror tl,o Conti,,,,,.ja rirk. 1 —n. ] , .. , 

tho Contlnuouu Ptoklor, „o,l „„o „ r t n.- roro o.o.m 

Plano tl «hl n tho strlr mi, boonuno n l„.,„ v .... . , 

«arloty of producta, and »a„» „ork ol.nonto. s„,o. 

Pnplnoorlnr Donart.ont „ad „udo al. tl,o noemer, .. or 

au OP tho torr.o on tho Contlnuou, r.oklor.-. d„,.| n ,. t,„ ,r r. 
tatlvo ,o,t porlod, lt TOn houi . n 

orrort to uoo tho onoe porlod Tor tho -„.„mot p.an. Tho oor, .«„lor., 
ror tho Continuoua P.okloro, at loont, oool.l „ot havo to „o r. „..„tod 
for a different productlon pcrlod. 

I alao not. that tho porlod hotwoon Moroni,or S„ laro r ,„j 
Pebroary 6 . laCo, „aa tho toat porlod soloetod ror. tho Skin Mm, 
n 1 . thoroforc apparont that port Ion, or tho tont porlod uaoj ror 

tho electrlcal and nookanlool oorkora .oro uaod ror othor dlroct 
productlon units. 

It has been surr.ested that the test nerlod was In «ore 
■nanner unfair or orcjudicial to the rl r hts of the employees aff-cted 
and that lt was not rcnresentative of* the oporatlon., In tho .Strip 

" in * ^ ^ ° plnlon * not correct. I havo reviewed c- 

tain averag quarterly carnlnr.s flrures whlch werc prescnted to the 
Union at the time that tho questlon of the ronreaent.it ive test 
Pcrlod was hcin C dlscussed in Orlevnncc n-313*. («'mulos, thlrd 
»teo meetlnc S/ 1 / 61 . Cumnln-s affldavit, Kxhil.lt «,) TV te St r , rlc;1 
averag c,rnln_c for tho .'UIl,rl r .ht• s poaltion wcre * 3.261 per heur. 

In the «inutes of Crlevancc B-3139. tl.ur-, ir. u.;t forti, the averr.*. . 
hourly oarnlncs by quarter. for the 12 quarters (3 years) P rec.:in, ' 
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SuppleMenUl Affidavil of Rae Willianaon in Support 
of MoUom lor Summary |udgment. 

ti f of i j. • , ti.:.J t;.. ut>ï lo tlv Standard 

hourly rato !•. vt 1 um»:! •‘.■••i.j- * - r.t. porlol. T ’or the M*ll- 

vvifh;., 12» ; w Ti u:* r. fio - l.-\ «,f to a of f.3.39 1 ! 

averr. •. i^3-"*!?7 . Tri r.y !cn, t iu-r * ft •■•urm confi’'. that the 
lost f'i-rit. • user Lv Cc—pan;* «jan repreaor.tntJve. 


Tt has al so boen nr-.ued that hrcau«e o'* the perlod sclected, 
vrhleh lnc.nid--d ono i.ïc’r Imodiately ir ccdinr; n strlPo and Iwolve' 
Vreelis v.hlc’i iollc.c(1 a r.trllrc, that th»se weri v.tuka of extrenoly 
hinh produptlon and thus, constitutcd an unrrpros-ntatlvc tost 
perlod. Ta response to this queatlon, T have rcviev;ed the monthly 
product ioi. fleur es for_the Hot Mlll Proper durlnr. late 1059 and early 
1960 . Durlnr the nonths of July, Hovemher and December, 10 ‘j? and 
January, l^fo, the weiphted nverar.c tons per hour was 307 ton3. 

Durinc the flrst four r.onths oT 1960, the Hot »* 111 ProDcr was pro- 
duclnr, at the welpjited cv-'rar.o tons per hour of 315 tons. Pascd on 
these fir.ures the productlon durinc the reprcnentntlve test perlod 
was compnrable to, but sonewhat les:, than the productlon durlr.r the 
nonths imr.edlately prececiinp the lnstltutlon of the plan. 

’dhereas it would be lnnosslhle to peneralir.e as to total 
productlon ii\ the StrJp Mlll, lt ls r.enerally acceptcd that the 
Hot Mlll Proper, as the Input olde of the Strip Mlll, r.enerally 
reflects lt3 total oporatlon. Moreover, the Hot Mlll’s wclr.hted 
contrlhution to the indirect plan ln A 1 }*. 


Another rouph Index as to whf ther productlon ls up or 
down, ls the varlntlon ln the enrninps of the erployees in the 
Strip Mlll. It ls slrnlflcant that durlnr: the representatlvc test 
perlod, the uvcrar.e hourly earnin-n o r a H111i.rlr.ht were $3.261. Durlnr. 
the flrst quarter of 106 a, the n verape hourly earnlnps were $3.?86. 
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Supplmental Mfidavil of Kae Williamwin in Support 
of Motiona for Summary |udgmeat. 


(Thirü ct< n r.tnjt.*-.;, RxhiMl <i) .... ... ,, .... . . 

flrurcs aro «juli.o cwnpaivV.ïe, to the t «>, : 

feivnco, it wou ld l*» cc,al,-.tont ».l*.h the j,„. ........... ..... , cUl 

the firot few of 1960, «vriert... 1 ., lon f . ( 

heretofore set fort!, for the Hot Pro,». . . 

Th., ‘orc-olnp. flrupcn aouJö noraf- u.< nsn.*rtJon 
by plalnt lff'u counsel Chat productie,, wan nnrtleularly hlrh ... „Mn 
the tost pcriod. Thcy corroborat. t».o asr.rUon th.t operatie,, 
durln R tho tost pcriod were very cor.parat le to operntlons duM.v. 
the throe «onths imr.edlatcly preccdtnr the In.nlor.enlntion of the 
lncontlve plan. An analyslr. of the data, whlch was nrosentod -o 
the Union In the proaecutlon of GrJovance Ho. H- 3 13°. supports the 
reosonablencss of the Union*» actlon tn wlthirawinr the repro,.*,., 
atlve test pcriod Issue at the frurth step leve]. 


Sworn to before xe thls 
3 day of ü-f'JiiX 


ti 





fRfOOHCK r 7Aft 
!**•» • M*. ' ^ c< Ni* m9 

o . j.* « 7 ,/ 

Mr f OW I Mud XX lt||M 


1073. 
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lJeiendanl Sleclworken Moliim lor Sumnurj Judgment. 

IN Tin; UNITED STATES DISTRICT’ ( OURT 
TOR T:i£ WESTERN DISTRICT OF NEW YORK 


U 


IAWR2NCE RALPI’ and DIVERS OTHKRS. : 

PUintiffi, : 

i 

V. t CIVIL ACTION NO. 11,892 


THE BETHIJilIEM STEE’. CORPORATION AND 
THE UNITED STE.L'ulRK&RS OF AMERICA 

Defendants 


Defendant Steelworkers' Motion 
Por Sumnary Judgment 

Pursuant to Rule 5C(c). Fed. R. Civ. Proc., defendant Steel¬ 
workers hereby moves for summary judgirent on the grouncs that 
there is no genuine issue as to any material fact and that the 
movant is entitled to s judgment as a matter of law. 

RespectfUily submitted, 

/4 C^^- 

George H. Cohen.Esq. 

Michael II. Gottesman, Esq. 

Bredhoff,Barr,Gottesman,Cohtn & Pee: 
1000 Connecticut Avenue N. W. 
Washington, D. C. 20036 

Thomas Krug, Esq. 

155 Franklin Street 
Buffalo.tfew York 14202 

Attorneys for United Steelworkers 
of America, APL-CIO 


OP COUNSEL 

Bernard Kleiman, Esq. 

10 South LaSalle Street 
Chicago, Illinois 60603 


/ 
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Affidavit of William |. Thcis in Support of Oclrndant 
Sleehworken' Molion fnr Summiry |udgmrnl 

IN TIIK IINITK» STATIC mSTItK ’l COI u i 
FOR THE WESTERN DISTRICT OF M.W \t)RK 


LAWRENCE RAL Pil and DIVERS «TIIERS, ) 

) 

1’laintiffs, ) 

) 

vs ' ) C'ivil iVti.ui i\'o. 

) 11.0:12 

THE BETIILEHEM STEEL CORPORATION and ) 

THE UNITED STEELWORKEItS OF AMERICA, ) 

) 

Dcfcndants. ) 


AFFIDAVIT OF WILLIAM J. TIIEIS IN SUPPORT 
OF DEFENDANT STEELWORKERS’ MOTION FOR 
SUMMARY JUDGMENT 


City of Allentown ) BS 

County of Lchigh ) 

William J. Thcis, being duly sworn, do posos and says: 

1. My name is William J. Thcis. 1 rcside at 1330 Wahncta Street. 
Allentown, Pennsylvania, 18103 

2. I retired from the staff of the United Stcelworkcrs of America 
("Steelworkers" or International Union) on October 1. 1970 alter approxi- 
mately twenty-seven (27) ycars of service for the International Union. 

3. My initial contact witli the Steelworkers look place wltcn I was 
employcd first as a helper and thereafter promoted to a motor inspoclor 
(clectrician) at the Clairton, Pa. plant of the United States Steel Corpora¬ 
tion in the late 1930’s and early 1940’s. The Stcelworkcrs was the bargain- 
ing agent of the product ion and maintenance employees in that plant. I 
became an acüve union member. and in 1941 1 was eicctcd President of 
the local c harte red to re pre sent those employees (i.c.. Loc al 1557). 

4. In 1943 1 was offered and acceptcd a job as a staff rcpresentalivc 
for the Steelworkers International Union. 1 was assigned to the staff of 
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District Dircctor Newell (District No. 9) in Bcthlehem, Pcnnsylvania. 

From 1943 until about 1950-51, I servieed numcrous loc al unions whosc 
memberships werc made up of production and maintcnance employees 
working in various plants of the Bethlehcm Steel Corporation localcd in the 
gcographic area in and around Bethlehcm, Pa. Among my major functions, 
when local union and local plant management representatives wc re not 
able to resolve satisfactorily any "grievancc" (a dispule relating to the 
meaning, interprcUtion, or application of the collectivc bargaining agree- 
ment in effect bet ween the Bethlehem Steel Corporation and the Steel- 
workers), 1 waa responsible for representing the International Union in all 
4th step grievances. Further, for those grievances not resolvcd satisfac¬ 
torily in the 4th step. 1 was responsible for the handling of the Union's 
presentation to the arbitrator who had authority to issue final and binding 
awards. In this capacity I was required to become familiar with and 
knowledgcable about the comprehensive collective bargaining agreements 
which we re in effect during those years. 

I 

5. In addition, during this period, from approximately 1947-1950, 

1 was assigned another specific area of responsibility by the International 
Union--I was appointed Union Chairxnan of the Bethlehem Steel Corpora¬ 
tion Wage Rate lnequity Committec. My counterpart, Mr. Fcnninger, is 
presently a Vice-President of Bethlehem. This joint coromittee, composed 
of an equal number of Bethlehem and Steelworker representatives, was 
charged with the major taak of tmplemcnting the so-called CWS manual 
("Job Description and Classification Manual") which had been agreed to by 
the parties years previously. The purpose of this manual was to claasify all 
jobs in the basic steel industry according to certain objective criteria 
and to cstabllsh standardized rates of pay for all employees in the Industry 
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who pcrformed similar jobs Irrcspectio of whorv llu- plant wa: l,.<.. 

and which steel company was tl» cmploycr. 

In carrying out our laak. the joint commitlee travelled t» numerous 


Bethlehcm plants locatcd throughout the United States (wli. re the Steel - 
workers was the bargaining agent), observed and sludicd jol. t onton, and 


functions and attempted to eliminate the 


numerous wage rato inequitiei; 


which then existed cither on an "intcr" or "inlra" plant basis within the 
Bethlehcm system. Of course. in accompiish.ng Uns huge task the joint 
committee.which tncluded some Induatrial Engincers. was assisted by the 
local union and plant management representaties at each particular plan,. 

6. Commencing in 1950-1951. the Steclworkcrs and Bethlehcm 
cstablished the position of Permanent Umpire whereby one pers on was 
retained joinüy by the parties for a specified term during which he was cm 
powered to „ear and determine all contract interprelation disputes sub- 
mitted to arbitration. SimulUneous with this dcvelopment. I was assigned 
by the International Union to the newly created position of coördinator. 

In this capacity. I maintained an office in Bethlehcm. Pa. where I was 
responsible for serving as the Steelworkers "liasen" man with the 
Permanent Umpire and a Bethlehem representatie. I participatcd in 
«cheduling arbitration hearings, disseminating information to aU 
Steelworker locals within the Bethlehcm system to keep them up to date 


concerning the Umpire's recent awards. and handled and presented many 
arbitration cases to the Umpire on behalf of the Steelworkers. 

7. In addition to my "coördinator" functions (which I dcscribed 
above), because of my prior participation on the Wage Rate Inequity 
Committee. from 1*50-55 I was actively involvcd in advising and repre- 
**°*in® numero ‘“ unions in hamting ami processing grievancc filed to 
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challonge the job classifications put into effect at Bethlehem at 

the culmination of the job evaluations. On the basis of statistica 

data which was compiled by Steelworker technicians in the Pittsburgli, 

Pa. headquarters the Union ooncluded that as of 1956 the average hourly 

earnings of Bethlohem employees it represented had fallen below tha 

of other major steel companies. The Union believed that in large 

measure this reflccted the fact that the incentives paid by Beth- 

lehem were not uniform and too low. 

Accordingly, at the behest of the Steelworkers, a series of 
top level negotiating sessions was conducted in New York City at 
which the Union was represented by President David McDonald, Arthur 
J. Goldberg, General Counsel, Ben Fischer of the Pittsburgh office, 
who was expert in this area, and myself. Bethlehem was represented 
by J. Larkin, Vice President, counsel John Morse and other high lev< 1 
officials. 

8. These negotiations culminated successfully in the executioo 
on May 25, 1956 of a "Supplemental Agreement" (see Exhibit "A") to 
the then existing 1954 Main Agroement. The Supplemental Agreement on 
incentives, which was applicable to all the employees represented b; > 
the Steelworkers throughout the Bethlehem Corporation, contained 
several key provisions: 

(1) All the incentive plans which had been established 
previously were to be replaced by management with new incentive 
plans under which the incentive base rates were to be the applicablo 
Standard hourly wage rates (Section 5(a)); 

(2) Section 5(b) provided: "...where an existing incentive 

plan shall be replaced with a new incentive plan...the new incentivo 
plan...shall meet tl *■ requirement that, over a past representative 
test period, the average hourly earnings of all employees assigned 
to a job under such a new plan would not have been less under such 
a new plan than (continued on page 5) , 
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the average hourly carnings reccived by ali tlm employees .i.-.signc.l t«. ! 

job during such pcriod onder the incontivc plan wliieh it rrplarrd." 

(3) Consistent with cuslomary munngcrial pivrogativcs, Itcthlrhrin 
was authorized to ustablisli and implcmcnt such new incentive plans. The 
review and rcplaccment by the management of incentive plans wliieh cuin- 
pïied with the Supplemcntal Agreement was to bc eommeneed promptly and 
continucd until all of the eompany's incentive plans werc rovised accord- 
iogly (Section 5(f)). This reflected the parties recognilion that the 
Supplemcntal Agreement cntailed an cijormous undcrtaking which was 
destined to take a considcrablc pcriod of time to complete. 

(4) The Union had the right to file gricvanccs insofar as the new 
incentives did not meet the standards contained in the Supplemcntal Agree¬ 
ment; and. further. the parties agreed to "appoint a joint commiltcc to 
review such gricvanccsvhich ha(d) not been disposed of in step No. 4 of the 
grievancc procedure" (Scction 5(e)). 

9. This procedure for roferring incentive grievanccs to a special 
committee of Rethlehem and Stcelworkcr represontatives cxpcrienccd in 
this problem area became known by the parties as the "4 1/2 step". It 
resulted from the joint rccognition of the parties that the subject matter of 
incentive gricvances frcqucntly was so complex and technical that the parties 
at the local level, often less familiar with such intricacics^ werenot able 
adequately to evaluate the . «rits of such grievanccs. The "4 1/2 step" 
was intended to give the tcchnicians on bolh sides an opportunity to look at 
each incentive gricvance filed by local unions throughout the Hcthlchcm 
Corporation within the context of the overall Supplemcntal Agreement and 
to evaluate it with a view either to making a settlement. withdrawing it. or 
processing it to arbitration de pending upon their judgment of what was 
warranted in the particular circumstanccs present. 
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Tl>e "4 1 12 step" also afforded a cenlralizcd mecltanism whcrcby 
the Stcclworkers could avoid "overloading" the arbitral process, for 
cxamplc, by sclccting onc among numcrous individual grlcvances which 
prcscntcd a common issue and submitting ordy that onc to arbitration, pro- 
vidcd that it would govcm llte outcome of all such similar gricvanccs. 

10. ShorUy aftcr the Supplemcntal Agrecment was exccuted on May 
25. 1956 the International Union appointed thrce persons to serve as its 
reprcsentatives on the Joint Incentive Committee. Those appointed were: 
BUI Jacko. Chairman; I was named Secretary; and George Frey, member. 

Of the thrce, 1 was the only onc who did not have any formal industrial 
engineering training and background. To the best of my knowledge George 
Frey retired from the Steelworker staff in 1970 and Bill Jacko is no longer 
alive. 

I participated in the Joint Incentive Committee from its inception 
untü my retirement from the Steelworkers staff in October 1970. However, 
I think it would be fair to say that the height of the Committees' activity 
took place during the ten (10) year period commencing immediately after 
it was establlshed in 1956. 

11 . in my capacity as Union represenUtive on the Joint Incentive 
Committee I engaged in a variety of activities, including: (1) participating 
along wtth other International officials such as Ben Fischer, presenUy 
director of the Contract Administration Department, and BUI Jacko in an 
extensive series of informational meetings attended by sUff representaties 
who serviced loc al unions at Bethlehem plants located throughout the 
country and the key local union grievance committeemen at such plants for 
the porposc of explaining the contents of the 1956 Supplcmental Agreement 
on incentives and how it would be administered; (2) participating along with 
Bethlehem representativeson the Joint Incentive Committee in discussions 
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with local union officials, rank and file employees direitlv alic h d. and 
local plant management to cxplain the opcration «>f llie n. w iiH t-nlivi>s 
cslablislied pursuant to tlic 19S6 Supplemental Agrccment; and Cl) running 
out my rcsponnibilitics in "4 1 /2 step" meetings with the overall Joint 
Incentivc Committcc normally conductod at the corporale headipiarters in 
Bcthlchem, Pa. 

I devoted a substantial amount of time and cfforl. along with my 
collcagucs Bill Jacko and Ceorge Frey, to our "4 1/2 step" dutier.. As 
might have been expectcd, as management established a largo number of 
new incentive plans in cach of lts plants the local unions respondcd by 
filing a substantial number of gricvanccs challcnging these new incontivcs. 
While many such gricvances were rcsolvcd informaUy in the initial four 
steps of the grievance-arbitration procedure, a substantial number were 
processed to the Joint Incentive Committee at the "4 1 /2 step" lcvel. 

Conscqucntly, on a regular basis throughout our tenure as Union 
representatives on that Committee. Bill Jacko, Gcorgc Frey and 1 were 
callcd upon to cxercisc our discrction and judgment in dealing with our 
management countcrparts as to whether it was in the best intcrests of the 
employees at the plant lcvel and the overall cffcctivcncss of the grievance- 
arbitration procedure to attempt to negotiatc a voluntary resolution of ihc 
grievancc, to submit the gricvancc to final and binding arbitration by the 
Permanent Umpire, or to withdraw the grievancc for lack of merit. 

Quite naturally, in carrying out our rcsponsihilitics on behalf 
of the Union there were occasions when wc dccided to pursuc each of these 
courses of action depending upon the partieular circumstanccs. 

12. Initially, as the first round of incentive gricvances rcached the 
"4 1/2 step" after the Company. pursuant to the Supplemental Agrccment, 
eittbllihed new incentive rates at various plants throughout lle country. 
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tl»e Union mctnbcrs of the Joint Incentive Committec analyzcd the basis 
of cach such gricvancc. Then, wc selected a represcntative cross section 
of those wlüch raised funtia mental and major issues of contract interpre- 
tation and submittcd them to arbitration for the decision of a neutral expert. 

This resulted in a fuil scale hearing which I attended before Umpire 
Ralph Scward in New York City in which Mr. Ben Fischcr, one of the Inter¬ 
national Union's most experlenccd technicians, presented the Steelworkcrs 
case covering about 15 grievances. On February 25, 1959 Umpire Seward 
issued a comprchensivc twenty-three (23) page written award which in large 
mcasure rejccted a variety of arguments urged by the Union in an effort to 
require the Company to correct alleged defects in its newly established 
incentive plans and to obt»ln retroactive adjustment in earnings for affected 
employees. 

1 have recently had occasion to reexamine Umpire Sewards' Award 
(Attached as Exhibit "B"). In essence, the Steelworkers contended that 
the new incentivcs were improper because: (1) they did not provide 
"equitable c mpensation" to the affected employees; (2) they did not provide 
an adequate rate of participation for so-callcd "indirect workers" (i.e., 
workers who did not directly determine the amount of output or production 
of a particular machine (e.g.); and (3) they were partly based upon 
estimates of "maximum possible output" which were unfair and unrealistic. 

The Umpire rejected these claims. He reasoned as follows: 

The Umpire gathers that as to all such grievances the 
Company's position has been the samc as that outlined 
above; i.e., that the sole contractual issue that could 
properly be raised by such a grievance was whether 
or not the new Standard-hourly-wage-rate-based in¬ 
centive plans conformed to the requirements of Section 
5(1») of the May 25th Agrccment and that all other issues 
were irrelevant. The selected cases have been brought 
to the Umpire, essentially, as a means of testing the 
validity of the Company's poaitian. lt is this general 
question, therefore, that must first be answered. 
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The Umpire will state his answer immcdiately. Ho 
finds that as to any straight incontive rcplaceinont 
under the May 25th Agreement — i.e. , wherc the Cr .p.uiy 
does not incorporate in the new incentive plan ad-juut - 
ments then being made to offset technological changcs — 
the Company*s position is correct. In such a case the 
sole Standard which the Company must meet as a matter of 
contract obligation is that set forth in Section ‘j(b). 

On the other hand, whenever the Company does incorporate 
xn one of its new standard-hourly-wage-rate-based incentive 
plans adjustments then being made to offset technological 
changes, the standards which the new incentive plan must 
meet are those set forth in Article V, Section 2(c) of the 
Main Agreement... 

"...when a grievance reaches the Umpire claiming that 
a new incentive, established pursuant to Section 5(a) 
of the May 25th Agreement, does not meet the requirements 
of that Agreement, the Umpire must determine whether the new 
plan is governed by Section 5 (b) or Section 5(c). If 
Section 5(b) applies, the only inquiry permitted him is 
into the question of whether the plan meets the test of 
comparative earnings during the “past representative 
test period," provided in that section. If Section 5(c) 
applies, on the other hand, his inquiry must be into the 
question of whether the new plan meets the requirements of 
Article V, Section 2(c), of the Main Agreement; i.e., the 
requirements that; 

"...Such new incentive shall be based upon 
the applicable Standard hourly wage rate and 
shall, giving due effect to the change or other 
event Dy reason of which the new incentive shall 
have been established, be designed to provide 
cgmpensation at least equal to the compensation 
that would have been provided under the incen tive 
which it replaced a nd shall provide equitable 

compensation. r (Emphasis added.) - 

The differences between the two standards are apparent. 
Section 2(c) of the Main Agreement has to do with the 
adjustment cr replacement of incentives as a result of 
technological changes in the operations to which they apply. 

In a case arising under this section, the Umpire would have 
to determine whether or not the new incentive, "giving due 
effect to the technological changes, was designed to provide 
earnings at least equal to those that would have been 
provided by the old plan. Such a determination could properly 
involve a companson of potential earnings from the two 
plans under many different circumstances, at many different 
periods, and at many different levels of production. Further- 
and quite apart from this potential earnings comparison — 
the Umpire would have to determine whether"the new plan 
provided equitable (continued on page 10) 
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compcnsation." In a "2(c) case." ihorefore, any or 
all of Uio claims made by the Union in the present 
grievances might well lx; pertinent as involving 
cithcr the comparison of potcntial earnings or the 
question of whothcr the compcnsation provided by 
the new plan was, under all the circumstances, 

"cquitable." 

The Standard which the parties set forth in Section 
5(b) of the May 25th Agreement is far more limited. 
ttaising incentive base rates to the levcL of the Stan¬ 
dard hourly wagc rates would necessarily alter the 
pre-existing relationships between production, in¬ 
centive earnings and the minimum guarantee. Earn¬ 
ings under the new plans, in most cases, would rise 
more sharply with increases in production (and fall 
more sharply with decreases) than had been true under 
the old plans. In most cases, also. the level at which 
employees would begin to "make out"--i.e., to receive 
incentive earnings over and above their Standard 
hourly wage rates--would be different. Faced with this 
situation, the parties provided in Section 5(b) that 
earnings under the new plan must at least equal earn¬ 
ings under the old plan at the produ ction level achieved 

during a "past representative test period. _ In Section 

5(d) they defined the term "past representative test 
period" as mcaning, in the absence of special circum¬ 
stances. the period of three months next pre ceding the 
date on which the new plan replaced the old. lf--as 
applied to the actual production achieved during this 
"test period"--the new plan would have produced 
earnings at least equal to those which the old plan did 
produce, the new plan meets the Standard of Section 
5 (b). 

This is the sole Standard set forth in that section. 

The fact that in periods of increased or decreased 
production--i.e. , periods in which production ex- 
ceeds or falls below the levels achieved during the 
"past representative test period"--earnings under 
the new plan may not be the same as under the old 
is clearly irrelevant in applying this Standard. (Emphasis 
added.) 

13. Umpire Seward's award was read and analyzed by the Union 
members of the Joint incentive Committee and discussed with other top 
level advisors and technicians; we wcre all aware that the award was final 
and binding on all parties. In our judgment the clear teaching of this ded- 
8 ion was that in the future we would have only a narrow. limited basis for 
challenging in arbitration any new incentive plans established by manage¬ 
ment under Section 5(b) of the 1956 Supplemental Agreement. 
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14. I have been advised that the subject matter of tliis lawsuit 
relates to two grievances (Nos. B-3139 and B-3141) filed by I.ocal Union 
2604 chailenging the incentives established by management on April 17, 1!’C0 
for the mcchanical and electrical maintenance employees in the Continuous 
Sheet, Strip and Plate Mills Division of Bctlüchcm's Lackawanna, New 
York plant. 

To refresh my recollection conccrning my participation in this 
matter, 1 recently reread the June 3, 1964 Minutcs of the Joint Inccntivc 
Committee which convc-ned at Bethlehem, Pa., to discuss, among other 
things, those two grievances (B-3139 and B-3141). The Minutcs are 
attachcd (Exhibit "C"). 


i 


I 

I 


Thcy reflect that myself and the other Union members of the Commit¬ 
tee, after studying and analyzing the files for these grievances, made the 
judgment to agree with the management representatives that there was no 
basis for submitting the cases to arbitration since there were "no remaining 
open issues". 

15. For the convenience of the Court, 1 shall quote bclow the 
Minutcs of the Committee meeting relevant to the grievances in question and 
then provide cxplanatory comments on a sentence by sentence basis: 

The Committee noted that Article V, Section 2(c) 
of the Agreement dated January 4, 1960, cited in the 
Union's brief does not apply to these grievances because, 
as indicated under "The Issue" in that brief, the in¬ 
centives in question were established pursuant to Scction 
5(b) of the May 25th Agreement. The Committee also 
noted that the Local Union withdrew the issues rclating 
to the past represenlativc test period and the designa- 
tion of the incentives as indirect at the arbitration hear¬ 
ing on November 27, 1962. The statement of the Com- 
pany representative at the Step No. 4 meeting in October, 

1963, in respect of these grievances that any adjustments 
which may bc made in incentives which serve as compo- 
nents of the incentives involved here will also apply to 
these incentives confirms the established policy of the 
Company which the Committee has understood and 
agreed to. That policy precludcs the existcncc of any 
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issue in these grievances relating to component 
incentives as to which there are unresolved 
grievances. 

Accordingly, the Committee finds that there 
are no remaining open issues in these grievances. 

First, the Committce's referencc to Articlc V, Section 2(c) as not 
being applicable to these grievances under 5(b) simply reflccts a recogni- 
tion by the Union members on the Committee that Umpire Seward's 
February 25, 1959 award meant what it said--that is. the Union could not 
attack the validity of new incentivc rates established pursuant to Section 
5<b) of the 1956 Supplemental Agrcement by claiming that they faüed to 
provide "equitable compensation" since the latter Standard is. relevant only 
to Section 2(c), not 5(b) situations. Precisely because of the Seward award 
it was the unanimous judgment of my colleagues and myself that it would 
be futile to try to raise this same issue again in arbitration. 

Second, it appears that the local Union, through its grievance 
committcemen, had previously withdrawn its claim that the mechanical and 
electrical maintenance employees involved were "direct rather than in¬ 
direct" workers and therefore their incentive plan was improper because 
they were paid at a lower incentive rate than paid to direct workers. In the 
judgment of the Union members of the Committee, the Local Union acted 
reasonably in withdrawing this claim for at least two reasons: (1) The term 
"direct workers" refers to employees, such as operators of machinery and 
equipment, whose jobs directly affect the rate of production or output. By 
contrast, the mechanical and electrical maintenance employees were engagec 
essentially in repairing and servicing machinery and equipment. As such 
they are only "indirect" workers because their jobs do not directly affect 
the rate of output; and (2) insofar as the new incentive plans established by 
management under Section 5(b) provided lower rates for indirect workers 
than applicable to direct workers. the Union could not rely on this in arbi¬ 
tration since Umpire Seward held in his 1959 Award that he was "without 









229 


Af lidavil <>f Uilliani J. l in t*, in Suppoil <>l llidi-iidanl 
Slnlworkm Mol ion fnr Suinmiry |udy>mrnl. 

power to hold these inccntive pijn:; inv.ilid" <>n tin b.isi:. of .m 

Isuch] claim" (Sec Kxhibit "U" at p. 14). 

Third, the Local Union had previously wi Ihdr.iwii it- cl.iii’i 
that the threc month tost pcriod usod by ninag.iinn t (i.o., .luly 
5-15, 1959 and November 15, 1959 - Jantiary 30, 1960) was n. I .. 
"representative test pcriod" within the mcaning of Scction r , (b) 
of the Supplement al Agrccment beeause it covored a split p. ii<>d 
of ncvcral weeks before the famous 1959 basic stoel strike and 
then tcn-eleven weeks after the 116 day strike ended. 

Under Section 5(b) where a new inccntive plan replaces an 
ex isting plan the new plan must meet the requirement that over a 
past representative three month test period the average hourly 
earnings of all employees assigned to a job under the new plan 
would not have been less than the average hourly earnings actually 
received by the employees on the job under the old inccntive plan. 

Iu vt.ew of the fact that the Minutes state that the Local Unio 
had previously withdrawn its challcngo to the test period used 
by management, it was assumed that this matter had been resolved 
satisfactorily to the Union. I do not bclievc that the Union 
members of the Committee reexamined that issue at the Juno 2, 1964 
1/2 step ” meeting. In my judgment, however, to have a 
meritorious challenge would require a demonstration that the 
pcriod selected by management was "abnormal" and therefore not 
truly representative. And to the best of my knowledge, I have 
never been made awarc of any information cstablishing that this 
particular pcriod would have been"abnormal". 
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Fourth, sinoc the ncw inccntive plan for clectrical and mcrlianical 
maintonancc employees was an indirect inccntive it was l>asod on the inccn¬ 
tivc performance of operaling employees who worked in soven (7) units 
which contributcd to the indirect inccntivcs. Thosc seven contributing 
units were the hot uiill proper, hot mill shipping, continuous picklers, 
tandem mills, skin mills numbers 2, 3 and 5, anncaling and cold mill 
shipping. The Union had filed numerous gricvances seeking adjustments in 
the new inccntive ratos for those contributing units and at a Step 4 meeting 
in October 1063 rclating to such gricvances the Company represented that 
any adjustments which miglit be made in inccntivcs which serve as compo- 
nents of the incentives for the elcctrical and mcchanical maintonancc 
employees would also apply to them. 

In my judgment, this insured that the grievants covered by B-3139 
and U-3141 were adequatcly protected insofar as bcing entitled thcrcaftcr 
to any rctroactive back pay and/or prospective incrcase in their incentivc 
rates. 

16. In making the judgment that there were no issues open in 
Grievanccs B-3139 and 3141 which warranted submitting them to arbitra- 
tion, myself and the other Union mombers of the Joint Inccntive Committcc 
had only ono purpose in mind--to carry out our responsibilitics fairly, rea- 
sonably and honestly. This was the manner in which we approached all the 
decisions wc were called upon to make at the "4 1/2 step." 

I was rcccntly shown a list of sevcral hundred plaintiffs in this 
case who were employed as clectrical and mechanical maintenance workers 
at the Larkawanna plant. I was only ablc to rccognize a few names and. to 
the best of my knowledgc. I did not have a personal relationship with more 


than a handful of tliem. 
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I was not motivatcd by any personal hostility or animosity lo any of 
the grievants in cxercising my discretion at the "4 1/2 stop". Nor did J 
have any desire to treat those grievants in any way diffcrcntly from any 
other grievants involved in other cases submittcd lo the "4 1 /2 step". 

17. I have been advised that subsequent to the 4 1/2 step dccision 
not to process GrievanccsH-3139 and 3141 to arbitration. the Local Union 
nonetheless decided it was going to do so. This is a very unusual occurrenc. 
since it is a well understood principle that once a grievance reachcs the 
level of International Union involvement (usually commencing at the 4th 
step) the sta ff representati ves responsible at that level have the authority 
and discretion to rnake a final decision as to whether the grievance is settled 
withdrawn, or processed to arbitration. The procedure and practice 
followed at the Lackawanna plant was an exception to this general practice; 
at Lackawanna there had been a long-standing tradition of the Local Union 
retaining the power to decide whether or not to go to arbitration even after 
the International Union became involved in the grievance. 

18. On November 14. 1964. Umpire Ralph Seward conducted a 
hearing with respect to the grievances in question. I did not participate 
in that hearing; thereafter. on July 12. 1965. Seward issued his award* 

After analyzing the case. he agreed with the prior conclusion of the toint 
Incentive Committce (June 1964) that there were no remaining open issues 
and thus the grievances were dismissed. In addition. the Umpire com- 
mented that th re was no merit to the Union’s claim raised at the early 
stages of the grievance proceeding that the Supplemental Agreement was 
violated because the actual earnings of the electrical and mochanical 


•Attached as Exhibit "D". 
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Sleelworkere’ Motion for Summary (udgment. 

maintenance employees under the new incentives had fallen bc]c*1he. 

carnings levels established during the test pcriod. 


- / , • . 


William J. Theis/ 

y 

Subscribed to and sworn to before me on this / 7 * da;, 1 ot 
July 1972. 


7 h'-A.K (k 7 lc> 

Notary Public 

notary public. • 

«mem- 

W coM-issx» txf->*ts Huy ”■ 


I 
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IMPARTIAL UMPIRE 
DEC IS ION NO, 520 


Fobrunry 25, 1959 


In tha Matter of 
BETHLEHEM STEEL CGMPANY 
and 

UNITED STEELWORKERS OF AMERICA' 

Pursuant to ito obligations under Section 5(a) of 
the Supplemental Agreement of May 2$, 1956 — commonly re- 
forred to as the "May 25th Agreement" — the Company haa 
replaced many of lts non-standard-hourly-wage-rate-baaod 
incentive plans with ncw plans ln which the applicable 
Standard hourly wage rates serve as the incentive base 
rates. These grlevances have been flled ln protest against 
cortain of the new plans. The grounda of protest differ 
from caso to case, Thoy include, however, claims of the 
following Principal types: 

1. That a new plan ia lmproper bocause it does 
not provide eamings opportunity comparoble to that 
provided by the old plan for equivalent effort or 
productlon; 


) Bothlohem Plant 1375'!*, 13°92 

and 13953 

Johnstown Plant A-liOO 
LactNawanra Plant 9600 
) Labanon Plant £637, 2 r *22 and 

) 2990 

) Pottstcwn Works A-1671 
) Sparrows Polnt Plant L''i2''.-3^i 
) 1*425-9962, 1*1*26-9021;, itL&f- 95 

) and 
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2. That a new plan ia improper because 

it provides e.n inadequate rato of participation 
for so-called "indirsct werkers"; and 

3. That a n*w plan ia improper becauao it 
ia ba3ed, in part, upon estimatea of "maximum 
poasible output," which ore unroalistic, unfair 
and rarely — if ovor — attainable, 

One or more of these three claims ia made in each of the 
grievances, amplified in each case, of courae, by detailed 
roferences to the operation of the partlcular plans lnvolved. 

In each case, the Union claims that the defects in the plan 
or plans in question are such as to constitute a violation 
of the May 25th Agreement. It aska that the defects be 
corrected with due oompensation for earnings lost by the 
affected employees, 

During the hearing, certain special claims, raised 
in two of the grievances, were either settled (the minimum . 
daily guarantee issue raised in Johnstown Grievance No. A-1100) 
or referred back to Step No. 3 (the fuel-factor allowance 
problem in the Sparrows Point grievances). In addltlon, two 
of the Lebanon grievances — Nos. 2887 and 2922 -- were re¬ 
ferred back to Step No. 3* As to all of the claims which 
remain before the Umpire, however, the Company's positlon 
has been the same. It asserts: 
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1. That the only Standard by which the 
valldity of these new incentivea can be 
tested before the Urcpire i 3 that aet fopfch 

in Section 5<b) of the Kay 2Sth Agreernent; 

2. That each of the protested Incentivea 
meets that Standard; and 

3. That slnce non. of th. Union., dol™ 

*” r0U '’ ant t0 «“ '•“«•«o» OT whether th. 
Incentivea „o.t th. r.,ulr.„.„ta .r £ . ctlon 5(b) _ 

011 ° f the Clol “ ahould b. dlanieaed. 

Th. grlevancoa involved In thl. procding 
apparently been selected fm-n » i 

d fr031 a lar «° of aim i lar 

grlevancea - au involvlng th. r.pXa..„.„t of lne . ntl „. 

::: ^«*» ,. n 

and Zi T ^ r0SUl * r “ r * h< ' Srl "“ C ' 

tabU h d n °” Pendln8 ***" “* J01 "‘ —. 

f°r the roview 0 f such grievancea by Section 5( e ) 

:r r ssth A£r — - .. 

au anoh grieven... th. C„,pe„ r ,e po . ltlon ^ ^ 

aane os that outlined above; i. e that th 

issue thot , h6 a ° le «ontraotual 

wheth C Pr0Per17 be ral86d ^ 8UCh a «—an.e was 

centi" 1, ° r n0t th<5 ^ 8 tandar ^ -hourly-wage -ra te -bas ed in- 

of tJ^ t :“ tC the reqUi — a - Section 50» 

irro.ovant “ *”* ““ “ l «« «■«- • 

* 1» s.l.cted caaca hav. b.en bronght to th. 
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Umpire, oosentially, ao a means of teatlng the validity of 
tho Company's position. It ia this goneral queation, thore- 
fore, that muat firat be answcrod. 

Tho Umpire wlll atate hia answer immediately, He 
find3 that aa to any straight incentive replacement under 
tho May ü^th Agreement -- i.e,, whero the Company does not 
lncorporate in the new incentive plan adjustments then 
being made to off3et technological changea -- the Company's 
poaition ia correct. In auch a case the sole Standard 
which the Company must meet as a matter of contract obli- 
gation is that set forth in Section 5(b). On the other 

i; 

hand, whenever the Company does lncorporate in one of lts 
new standard-hourly-wage-rate-based incentive plans ad¬ 
justments then being made to offset technological changes, 
tho standards which tho new incentive plan must meet are 
those set forth in Artlcle V, Section 2(c) of the Main 
Agreement. 

The Umpire is lmpelled to these conclusions by the 
clear language of the May 25th Agreement. Section 5 (a) of 
that Agreement provides that the Company shall: 

"... review each exiating incentive 
plan the incentive base rates under 
which are not the opplicable Stand¬ 
ard hourly wage rates and shall re- 
place such plan with a new incentive 
plan the incentive base rates under 
which are tho applicable Standard 
hourly wago rates then in effeot ..." 


Section 5(e) provides that: 
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l*** 11 ', ® uch ncw plan shsll become 

^ari-ii* k rissssir 


"" only prlnclplos tot rcth „ Soot.on 5 * tho Moy 2Sth 

™‘ “* thoss ““"1/Sction, 50-, o„a SU,. Soctlon 
5(b) provides that: 

thia"^??* a3 ° thorwi so provlded ln 

tl» SS“SirK , 45u*Sï*iïf s?”- 

&rs°ir* 

T^Hn.l II" P r epresentativA - 

“xicIJT 

Section 5 (c) provides that; 

iü£^s?FfiK3a , s 

5sa. , rH&? as, «s, # s- 

anended bv V in A 6roemont as 
wnenaea by this AGreemont, such npu 

fegfsi^l&gsssraïr 

It rollaw rrc tho abov. that vh.» . grlovanc. 

reachea the Umpire claiming that a new inn.nfi 

hs m a new Inoentive, eetablished 
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pursuant to Scction 5(a) of tho May 25th Agrocmont, doos 
not meet the rcquiromcnts of that Agroemont, the Umpire 
must determino whethor tho ncw plan is governed by Soctlon 
5(b) or Scction 5 (c). If Scction f> (b) applies, the only 
inquiry pcrmittcd him is into the quostion of whether the 
plan meets tho test of comparative earnings during tho 
"past reprosentative test period," provideó in that aection. 
If Soction 5(c) applies, on the other hand, his inquiry must 
be into tho question of whethor the now plan meets the re- 
quiroxncnts of Articlo V, Section 2(c), of the Maln Agroement; 

i.o., the requirementa that: 

■> 

"...Such new incentive shall be based 
upon tho applicablo Standard hourly 
wago rate and 3hall, rlving due effect 
to the change cr other event by roason 
of which the ncw incentive shall have " 
boen ostabllenea, be doslgncct to provldo 
ccrnpcnsation at least coiial to the com- 
ponsatlon that would havc~ been providcd 
undcr tho incentive which lt roplaced 
and shall provicle equitapïo compensatlon» " 

(limphasis added.J 


Tho differences between the two standerds are 
apparent. Section 2(c) of the Main Agreement has to do with 
the adjustment or roplacemcnt of incentives as a result of 
technological changos in tho operations to whlch they apply. 
In a caso arising undcr this soction, the Umpire would have 
to detomine whethor or not the now incentive, "givir due 
effect" to the technological changes, was deslgned to provide 
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r: at iMst ° wi *• tho=e th ** -w bM „ Pro . 

« ytlMoldplan. Such a determinatlon could proporly 
“* th. to «L 

:™ di ~ .«- ^.„„t „ l.. 

““ “" 7 Fhrth.r - and ■ 

e apart fron thia potential earnings compariaon - tho 

haV ° t0 dCt0nnlne WhCther th ° Pltt " 
op / C0inPen3ati0n *" In ° "2(c) case," therefore, any 

ft thÖ Cla;Ua nad ° by tha in the present Eriev . 

ncea rnight well be pertinent as involving either the com- 

son of potential earnings or the question of whether the 
coapensation Provided b y the new plan was. . u thf> #lp- 

cxsnatances, "equitable." 

5(b) of th ndard WhlCh the Partle3 ® et forth ln Section 

1 , t 2Sth Aer,e ”° nt 10 r ‘ r — 

incentive baoe ratea tr» 4-u«. •% * ^ 

ratea «ould ° V ° ° f th * ‘ tand * rd bo»rly woo» 

b "‘ C ° S31rIly aUW "» «Xatlonahlpa 

«ean Produotlon. ^ ^ 

^ Und " th ' — *«. Xn moat o.. . 

r ” Uh X» production «and «1 „on. 

j n 12 " Uh a ” C "“ eS) ““ “ — - d « «b. Old plano• 

Caa ® 8 * al3 °» th ® level at which employees would begin 
to "make out" — i „ , 6in 

abov. th , . r6C ‘ n0 "“X”* “™Xng. over and 

above thoir Standard hourly wa*e 

7 e ° ratea — be different. 

Faced with thls aituation 

situation, the partiea provided in Seotion 5(b) 
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that earnings undor the new plan must at least equal earnings 
under the old plan at the prodnctlon lcvel achloved durlnrt a 
"past rcprcsentatlve test period . 11 In Section 5(d) they do- 
fined the torm "past ropresentative test period" as meaninc, 
in the absence of special circumstances, the period of throo 
r.onth3 next prcccdlng the date on which the now plan roplaccd 
the old . If — as applled to the actual production achloved 
during this "test period" — the new plan would have producod 
earnings at least equal to those which the old plan dld pro- 
duce, the new plan meets the stfndard of Section 5(b). 

rhls is the sole Standard set forth in that section. 

The fact that in periods of increased or decreased production 

— i.e., periods in which production exceeda or falls below 

the levels achieved during the "past representatlve test poriod' 1 

— earnings under the new plan may not be the aame aa under the 
old is clearly irrelevant in applying this atandard. 

In developing the new standard-hourly-wage-rate-based 
incentive plans, the Company followed certaln principles which 
it stated in a memorandum delivered to the Union members of 
the joint incentive Committee on July 31# 1957» Thla memoran¬ 
dum reads: 

■ "Each new incentive plan entab- 
blished pursuant to the provisions of 
Section 5 of the Supplemontal Agree- 
ment dated ilay 25# 1956, between 
Bethlohem Steel Company and certaln 
of lts affiliates and United Steel 
"Vforkors of Amorica, shall be baaed 
upon maximum possible production aa 
detemined by the martmum possible 
output of tho machir.-.*y or other 
equipment used or by the maximum 
'possible output of a fully quallfied 
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employee, whichevcr is applicable, 
as follows: 

"1. In the case of jobs v/hich 
directly affect the rato of output, 
and whore the output may be accurately 
and economically mcasured, the incen- 
tivo plan v/ill bo designed to provide 
corapensation in excoss of the Standard 
hourly wago rates applicable to such 
jobs in diroct proportion to tho amount 
by v/hich actual output exceeds 75 por 
cent of maximum possible output; and 

"2, In tho case of jobs v/hich 
do not directly affoct the rate of 
output, or v/hero output cannot bo 
accurately and economically measured, 
the inccntivo plan will be designed 
to provido compen3ation in excess of 
tho Standard hourly wage rates applic- 
able to such jobs in diroct proportion 
to one-half the amount by which actual 
output or performance, whichever is 
applicable, exceeds 75 por cent of 
maximum possible output or periormance." 


In line with these prlnciplos, the Company flrst 
deterained the "maximum possiblo output or performance" which 
it believed could be achleved on a particular operation* 

V/hor o possible, it based this detemination on time studies 
of the operation. Whore timo studies were not possible, tho 
detemination was based on records of production in past years. 
The Company omphasizes that it was not endeavoring in this de- 
terxoination t.o set a figure of noraal production which oould 
bc reached under average conditions. It was setting a maximum 
figure — but a maximum which it believod could be attalnod* 

The Company then took 75 % of this maximum and 
established it as the "break^even point" — the point at 
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which tho Standard hourly wage rato (the minimum guarantce) 
should bo paid. Fcr production above that point, "direct" 
incentivo workers aro to rcccivo incontivo earnings on a 1 
for 1" basis; i.e., ono per cent in oxcess of tho Standard 
hourly wage rate for each ono per cont in oxcess of the bresk- 
even point. "Indirect" incentive workers, on the other hand, 
aro to receive incentive oarnings on a "l/2 for 1" basis; i.e. 
ono per cent in exce3S of the Standard hourly wage rato for 
each two per cont in excoss of the broak-even point. Direct 
workers, who equelea maximum output, would thus receive earn- 
inga 33-1/35! above their Standard hourly wage rates. Indirect 
workers, for maximum output, would receive an incentive gain 

of 16-2/35!. 

It should be notad that up to thla point none of the 
Company’s procedure had any neccssary relationship to the 
"past representative tost period" Standard of Section 5(b). 

That section says nothing about the principles which the 
Company should follow in doveloping the new incentives. It 
does not mention "maximum possible output," or a 75?! "break- 
oven point," or a distinction between "direct" and "indirect" 
incentive workers. It provides only that the new plan ~ 
howover doveloped and whatevor ita nature -- must meet tlv* 

"past representative test period" comparative eornings test. 

Tho Company thereforo devoloped each new plan — on 
a tentative basis — entirely indopondontly of the requirener.t3 
of Section 5(b). Thcroaftcr , each new plan was applied to the 


/ 
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producïion achievtd durlng tho applicablo "past rep/uaoakuvwo 
tost period." For caeh job covercd by a now plan, the curnlng.- 
uhich v.'ould havo boon rocoived during that poriod iiad tho now 
plan boen ln effect wcro comparcd wlth tho oarninca v.nich bad, 
In Tact, been rccelved on that job undor tho old plan. If tho 
"toot period" oarnlncs on a particulnr Job undor tho new pion 
would have cguilert or exeoede d tho actual "old plan" earnincs 
on that Job, the plan as to that job remainod unchanged. If, 
howovcr, the "test period" oamincs on a particular job undor 
tho new plan would have boen ]ess than the actual "old plan" 
earninca on that job, the plan was amonded as to that job by 
tho incorporjtion of an "incentive adjustment" for the job 
equivalent to the differ3nco ln oarninca. These incontivo 
cdjustmonta v/ero rade a permanent part of the new plan, pay- 
ablo to oach employee on tho affected Jcbs for each hour 
worlccd on an incentive basis as an additlon to their incentive 
earninGS. 

An illustration may bc appropriate. Supposo that 
Management v/as developlng a new standard-hourly-wage-rate-- 
vasod incentive plan to replace an old plan whlch covered 
four different Jobs. Suppose, further, that during the 
applicable "past representative test period," actual averag" 
hourly earnings undor the old plan compared with hypothetica] 
camings under tho tentativo new plan as followst 
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Test Per 

■iod Earnings 


Job 

Old 

Plan 

New 

Plan 

Increaso 

or 

Docrease 

A 

03.10 

03.25 

+ 0.15 

B 

3.00 

3.00 

- 

C 

2.85 

2.75 

— .10 

D 

2.75 

2.50 

- .25 


In 3uch q situation, the tentative plan would be left 
unchanGod ao to jobs "A" and "B", for the employees on 
these jobs would have earnod as much or more under the 
nou plan as they did under the old, and, as to these jobs, 
the new plan already r.eets the requirements of Sectlon 5(U). 

A 3 to jobs "C" and "D", howevor, the tentative plan obviously 
would not neet the 5(U) tost# Therefore, incentive adjustmenta 
would be added to the plan for thoso jobs ln order that the 
plan as a whole might qualify» Employees on job "C" would 
receive an Incentive adjustraent of ton cents, whlch would be 
added to their incentive earnings for each hour worked on Job 
"C" on an incentive basis# And a similar adjustment of twenty- 
five cents would te added to the incentive earnings of all em¬ 
ployees working on an incentive basis on Job "D"« 

Uith these amondments, the new incentive plan obviously 
confonr.3 to the requirements of Section 5(b)# Under that 
Section, the "represcntative test period" Standard applios to 
"the new incentive plan (including all guaranteos, allowances 
and payncnts in connoction v/ith such plan)#" The incentive 
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cd jus tments are clearly "guarantoea" or "puyraents in 
connoction with" tho plan. And if tho ncw plan, l nclurilnn; 
th e , inccnt ivo ad ^ustmcr.ts . had bcon in offoct during tho 
pasu representative test pcrlod" tho carnings on oll jobs 
would necescarily havo cqualcd or exceoded the earnings on 
thoso joba undor tho old plan. 

This incentivc adjuctment" procoduro haa boon 
follouod in devoloping all of the nou incentivea which are 
involvod in the present griovancos. With the adjustments, 
each of the challonged incentives clearly meets the test of 
Soction S(b), if the "past representative tost poriods" used 
by tho Company ware propor. As to any of the grievancos, 
v/hich are controlled by Section 5(b) and in which no issue 
has been raised regarding the propriety of the "past repre¬ 
sentative test period," tho Umpire must hold that ho is with¬ 
out authority to declcre the new incentives invelid or to 
order thoir adjustment. 

The John3town, Lobanon, Pottstown and Bethlehom griov- 
ances fall into this catcgory. In none of these grievancos is 
thero any evidence that Ilanagomont had incorporated into tho 
new plan or plans adjustments "thcn boing made" by reason of 
tochnological changes in the oporations involved, and the cases 
are therefore clearly controlled by Section £(b). In none of 
these grievances, further, has the Union challonged the "past 
representative test period" uscd by the Company. In John 3 town 
Griovance No. A-1100, relating to the new incentivo plan for 
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the Rail Anchor units at Oouticr, tho solo claims remainlng 
afccr tho sottlcmcnt of tho "minimum daily guarantoe" isouo 
ai'o (1) that the "maximum output" figuros U3ed in the plan 
a:*o unrcalistically high; and (2) that if production 3 hould 
fall bolo'.z tho "toot pcriod" level tho omployooa would enrn 
lc3s than they had under tho old plan for equivalent produc¬ 
tion* In Lcbanon Crievanco No, 2990, relating to tho new ln- 
contative covering certain bolt making machinea, tho claim io 
that — though the employees havo generally enjoyod increaoed 
earnings under the new plan — they have had to "spoed up" 
thoir production to attain these increaoed earnings and that 
thoy v;ould loae earnings (as compared to the old plan) if 
production shoulc fall oubotantially. in Fottstown Grievanco 
No, A-1671, rolating to tho now Detail Punching incentivo plan, 
the claim is that the new plan oliminates certain "gravy" ratos 
that had exi3tod in the old plan and that as a reault, on cer¬ 
tain types of operation3, tho employees oam less money than 
proviously. And in Bcthlehem Griovances II 03 , 13751*, 13992 and 
13993, rolating to tho new Incentivo plans in the No, 2, No. 3 
and Ho, 1* Open Kearth Departnonts, the oole claim mado at tho 
hearing was that it v/as inpropor and inequitable to pay tho 
"indirect" v/orkers coverod by the new plans on a "1/2 for 1" 
rether than a "1 for 1" basis, In tho Umpire's opinion, he is 
without pov/er to hold those incontive plons involid on the 
basis of any of these claim3, and the Unlon's request for such 
a holding mu3t, in eoch of those cases, bo donled. 
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The two renainins sots of grievances preaont 
different problems. Sparrov/s Point Crievancos Noo. 

30U, 1*1*25-9021*, 1*1*26-9962, 1*1*27-9963 end 1*1*1*9-9961* relato 
to tho replacement of incentive plana in the No. 1, No. 2 
and No. 3 Open Hearth De pertinents . Certain of the Union 
claims in thoae grievances — i.e., tho clolina that tho 

fiGure of "maximum poaalblo output" was unrealistic anu un- 
attainable, that tho 

1/2 f° r 1 paymonts to "indirect workora" are unfair and 
improper, and that nov; plano' do not include adequate dolay 
allowances — fall into the category of thoae just discuaaed 
and must be held to be Irrelevant to the queation of whether 
the new plana meet the Standard of Section 5(b). Further, aa 
thore ia.no evidence that Management incorporated in these 
plans adjustments to offset concurrent technological changes, 
it must be held that Section 5(b) controle these cases. 

At the hearing, howevor, the Union raised a claim 
that the "past represontative test period" used by Manage¬ 
ment in developing these plana was improper, since the amount 
of coke oven gas used in the Open Hearths during the test 
period differed substantially from the amount which has more 
recently been available for such uae. Thio claim, though re- 
lated to the claim regarding the absence of a "fuel factor 
allowance" in the new plans, which waa sent back to Step No. 3 
by mutual consent, aeema to the Umpire to have an independent 

standing. It is a claim, moreover, which is obvlously relevant 

% 
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to tho question of whether tho Company has properly applied 
the test of Soction 5(b) and could thua properly be con- 
sidered on lts merits by the Umpire. 

This claim was not raised spccificolly in tho lowor 
stops of tho Griovanco Procodure. In the circumstancos of 
this case, howover, the Umpire doe3 not belleve that it 
should be dismisscd on this tcchnical basis. Rather, sinco 
the issue could not bo thoroughly oxplored at tho recent 
Umpire hearing, it soems fair and approprlate to refer it 
back for consideration at Step No. 3 of the Grievance Pro¬ 
cedure on the 3 ame basis as the relatod "fuel factor ollowanco 

issue. 

Lackawanna Griovanco No. 9600 relates to tho new in- 
centivo plans inctallod, pursuant to the May 2$th Agreement, 
in the No. 1, No. 2 and No. 3 Open Hearths. There are seven 
such new plans, three of which apply, respectively to the om- 
ployeo 3 in the Ho. 1, No. 2 and Mo. 3 Open Hearth Departmenta 
on the ba 3 is of the tonnage produced by the particular dopart- 
ment in which they work; one of which applies to employees 
(Slurry-men, Kould men, Stripper men, etc.) who are paid on 
the basis of the tonnage in all three departments; and three 
of which apply to "indirect" workors (mechanical, electrical 
and metallurgical employees) who are paid a "l/2 for 1" 
premium dorivod from the tonnage of all three departments. 

The claims of the Union as to these plons rosemble, for the 
most part, those which havo been discussed befcre; i.o., they 
concern the payment of the "indirect workers"; the setting of 
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"maximum output" figureo on tho basia of past production 
rooords on individual furnacea rather than on tho basia of 
tho nomally attainable production; and tho fact that tho 
plan3 do not provide for oqual oarnings for equivalent pro¬ 
duction undor conditlon3 difforing from tho3o which obtain 
during tho "post reproscntativo toot period." (It ahould 
bo notod that 03 to the Open Hearth No. 1 plan, no claims 
viero made durinc the grievance procedure and tho only claim 
raised at tho hearing was whether tho earnings under this 
plan v/ould bo equivalent to those under the old plan if pro¬ 
duction dropped below the "test period" levels). If it were 
clear that the Standard applicable to all of these placos 
was that of Section 5(b), the Umpire's holding on the griev- 
anco v/ould have to be similar to hls holding on the Johnatown, 
Lobanon, Pottstown and Bethlehem grievancos discuseed above. 

In so far as tho grievance relatos to the plan for 
the No. 2 Open Hearth, however, or to the four plans covering 
employees whose earnings depend in part on No. 2 Open Hearth 
production, tho Umpirestrongly doubts that Section 5(b) is 
controlling. During tho spring, summer and fall of 1957* 
Management hos boon engagod in a program of enlarging certain 
of the furnacos in the No. 2 Open Hearth Department. Cerï’Aln 
furnacea — Nos. 28 and 29 -- woro onlarged before tho cld 
plan was cancelled and roplaced by tho now plan. (Tho Umoiro 
ruled on on "interim rato" que3tion lnvolving thoso fuiTOvj» 
in his Dociaion No. 500.) Tho now plan wbb installod, how»v«r, 
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on September Q, 1957, while certaln other furnaces in the 
departnoni; -;ere oithor in tho course of enlargement or await- 
ing tho 'art of er.larging oporations. The Company lntro- 
duced into the new plan, ratos applicable to these enlarged 
furnaces; spocifically, rate3 applicable to email heats in 
an enlarged furnace and to largo heats in an enlarged furnneo. 
As additional furnaces woro enlarged, these rates were applled 
to thom, In view of these facts, it seems to the Umpire that 
IManagement might woll be held to have "lncorporated into the 
new incentivo plan ... adjustments then being made by reason 
of ... change3 or othor events speoified in Section 2(c) of 
Ar^iclo V of the Kain Agreement" and that the controlling 
section of the May 25th Agreement is Section 5(c), If that 
is 30, of course, the applicable Standard by which the new 
incentives dopendent on Mo, 2 Open Hearth production ehould 
be Judgod is that set forth in Article V, Section 2(c) of the 
hain Agreement, and under that section all of the Union»s ob- 
jections to the lncontive3 would clearly be relevant and open 
to an Umpire docision on the merits, 

The question of tho possible applicability of Section 
2(c) of the May 25th Agreement to the new incentivea which 
depend on No, 2 Open Hearth production, however, wae not 
raised or orgued at the hearing, Here, again, in view of tho 
importance of the issue and the rather unusual nature of thia 
procooding, the Umpire doos not believe that tho point should 
bo dismis3ed on that basis. Instead ho will refer the griev- 


( 
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anco back to Step No. 3# v/here thi 3 quoation — as it 
affccts tho Ho. 2 Open riearth and tho incontivos which do¬ 
pend on its production — can be fully explored by tho 
partie3. 

Ono other point ahould be montionod in connoctlon 
v;ith thia Lackawanna griovanco. Aftor tho now plan 3 had 
been installed, on September 8, 1957# a technolOGical chango 
was made in Ho. 3 Open Hearth hnving to do with "roof lanced 
oxyGen heats." On March 9, 1958, the new plan for thia de- 
partment was amonded to provido special ratea for such heats. 
Tho Umpire was informed at the hearing that thia change in 
the plan is tho subject of a separate grievance. In order 
that the contractual framework affecting these new plans shall 
be cleor, it should be noted that thia grievance will npt be 
controlled by the Kay 25th Agreoment but will be governod, 
rathor, by the normal application of Article V, Section 2(c) 
of the Mai'i Agreoraent. 

Thia situr.tion# the Umpire believes# is extraordlnary 
and de serves couvert, Under past agreements, as the Umpire 
pointed out in tho ro-csllod "Wheel Mill Case" (Decision No. 
32hi 18 Impartial Umpires * Decisions 2! 4 $), existing incontives 
— whether good, bad or indifferent — were consldcred "froner", 
It v/as appropriate, thersforo. to ccnsider cases irtvolving tho 
adjustmont of incontivos to offset tonhnologieal changea a 3 Jn- 
volving primarily tho question of whether the adjustmont ga’o 
"due effect" to the chango and resulted in earnings which woro 
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in "equitablo relationship" to thoso under the prevlous rates. 
Questions conccrning the general nature of the old plan and 
vhethcr tho componsation it provided ahould be considered 
"equitablo" could not, on that basi3, properly be conaidored. 

The Umpire'a holding in the preaent case — forcod 
on him, he belioves, by the clear language of the May 2£th 
Agreor.ient — neceasarily moans that auch general queations 
can be raised in future Article V, Section 2 (c) caaea in 
addltlon to the question of whether the adjustmont givea due 
and proper effect to the technological change. The Umpire'a 
holding with regard to tho griovancea before him (excluding 
thoae that he has referröd back to Step No» 3) i® aimply that 
the now incentive plans meot tho otandard of Section 5(b) and 
that under the May 25th Agreement that is all that he has 
power to decide. He obviously has not held that any of these 
incentives provides "equitablo compenaation" (or, for that 
matter, that any of thein do not provide "equitablo componaatiori'i 
If, therefore, any of them in the future are affected by toch- 
nological changes which require an incentive adjustment, tho 
question of the general "equity" of the plan will atill be opon 
for conaideration in on Article V, Section 2(c) proceeding. 

Tho Umpire doubts that it waa the deaire of either 
party that tho equity of the new standard-hourly-wage-rate- 

m 

based incentives should thus bo left in doubt, incapable of 
final detormination until soino technological chango opened 
tho way. Yet thi3 is the clear end inesoapable reault of 
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thoir present ngrccmcnts. Unsound os ho bolievea this 
result to bo, the Umpire cannot alter thoso ogreement 3 or 
Interpret thcn to suit himsolf. 

One final point: In its preoontation of those caoes, 
the Union drew attention to tho fact that in Article V, 

Section 2(h), of tho Kaïn Agrecnent (negotiatod concurrently 
with tho Kay 2£th Agreenent) the partiea provlded for the 
establishment of a Joint committee of Union and Company 
representativea 

11 • • • to review inccntive problem 3 with 
a vier; to achicving maximum understand- 
lng between the parties." 

Tho Union argued that by this action the parties nogated any 
intent to give the Company a free hand in setting lncentive 
policy subject only to the standards of Section 5(b) of the 
May 25th Agreement» As to that particular argument, the 
Umpire can only say that the May 2£th Agreoraent clearly doos 
leave it to the Company to develop the stondard-hourly-wago- 
rato-based incontive plans as it sees fit, and that the Umpiro 
cannot hold them invalid if thoy meet the test of Section 5(b) 
and if Section 5(b) i3 controlling. On the other hand, it ia 
cloar that the claims made in these cases, wlilrh the Umpli'o 
had no power to rul6 on, are propor srbjocts for continued dis- 
cussion by the "maximum undorstanding" camitteo, Ar.d the 
general question raised by the Umpire, as to the wisdom of 
continu!n& a aituation in which the oquity of large numbors 
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of exirting incontivos may long remain in doubt, la alao 
within the provineo of that committee and of the parties 
thomselves in their forthcoming contract negotiatlons, 

DEC IS ION 

Por the reasons stated: 

1. Lackawanna Grievnnce No, 9600 
is referred back to Step No, 3 for con- 
aideration of the question of whether — 
as to the incentives which are dependent, 
in whole or in part, upon No, 2 Open 
Hearth Department production — the griev- 

ance is or is not controlled by Section 

( 

5(o) of the May 25th Agreement rather thon 
by Section 5(b), 

2-, Sparrows Point Grlevances Nos. 
l*i|2l*-384l, 2j2*25-902ij, 1^26-9962, 1^27-9963 
and Mij 9-9961* are referred back to Step 
Ho. 3 for conalderation of the question 
as to whether the "past repreaentatlve 
test period" U3ed by Management in develop- 
lng tho new incentive was proper in view 
of tho alleged changes which have occurred 
in tho availabillty of coke oven gas» 
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3« The settlement of the "minimum 
daily guarantee" issue in Johnstown 
Grievance Ho, A-1100 and the reforral of 
Lebanon Griovancos Hos. 28Ö7 and 2992 to 
Stop No. 3 by mutual consent ore noted. 

4. The rernalning claims in these 
various grievances, though still appro- 
•priate for consideration by the "committee 
on maximum vinderstanding" established by 
Artlcle V, Section 2(h), of the Main Agree- 

e 

ment, are held to involve Issues on which 
the Umpire is without authority to rule 
vinder the May 25th Agreement and are dis- 
missed by hlm on that basis. 


s/s RAL P H T. SEUARD 
Ralph T. Seward 
Impartiel Umpire 
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BETHLEHEM STEEL COMPANY 

Meeting of Joint Incentlve Committee 
June 2, 196 ^ 


The Joint Incentlve Committee appolnted pursuant 
to Section 5(e) of the Supplemental Agreement dated May 25 , 
1956 (the May 25th Agreement) met at Bethlehem, Pa. Those 
present were: 

Por the Company For the Union 

D. C. Barnum 0. L. Frey 

L. Fennlnger, Jr. W. J. Theis 

J. S. Ferguson 

Lackawanna Plant grlevances relating to lncentlves 
establlshed pursuant to Section 5(b) of the May 25th Agree- 
ment were dlscussed and dlsposed of by the Committee as des- 
crlbed below: 

Orlevance No. A-7329 - Incentlve for the Hooke r 
on Crane No. 38*1 ln the Cold Strln Mlll 

The Committee noted that Artlcle V, Section 2(c), 
of the Agreement dated April 6, 1962, clted ln the Unlon's 
brief does not apply to thls grievance slnce the incentlve ln 
questlon was establlshed pursuant to Section 5(b) of the 
May 25th Agreement. 
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Boeausc the subject ratter of Cricvance No. A- 73 r 9 
1. closely relatcd to that of Crlcaoce „o. tho „ 

grlevances -ere conblned by the Conunittee. 

The Comlttce remanded those C rievances to Step 
«o. 3 of th. grlcvenc. procedure „ith the rccooocndatlon that 
the l"C 0 U.e. t. .hlch the, relate he replaeed o„ . eurreot 

***** b ' *" dl anncallng furnaee. aod 

•pplyln*. .Ithoot los, „r earnlncs. to all the Johs .„.c.ed 
ln those grlevances. 

arlp.^e. Ho, B-IlfT - I ncentlve for Ore., nn r,.- . 

r~. 9 °’ *"“ 117 «"« Stocher (Yard)-H et ps~. 

F .111 (no n-opcrating turns ) - L 

The Cosmlttcc ooted that Artlcle *. Sectlon !( c), 
of th. Agr.e.eot dated January .. „60. clt.d 1„ the 
brief do., oot'apply to „1. „1. ÏM « the 

questlon «as e.t.bU.hed oureuant to Sectlon 5(b) of th. 

«V J5th Agreeocnt. The Cos-ntee ...o that th.re 1, 

not an, 1 ..„. .. t . th e test perlod s.leeted pursuaot to that 
sectlon. slnce. Although that l.au. 1 , oentloned 1 „ the crlev- 

*-«. lt ha. not b«.n ar W d In ,h, lo..r steps of the grlc.ance 
procedure or ln the Union«s brief. 

The CoMlttee reaanded the «rlevance to Step Ho. 3 
of the grlevsncc procedure «Jth the followln K recowcndatlons: 

lm sScki^f^rSroi^o^ 1 ;" thp J ° b assl *"“*nt of the 

tne süï-s^ 
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fop incentlve purposes and whether the apppoprlate 
lncentlve la belnj appllcd to the Job; and 

?. The. partles are to rcvlew the method used by the 
Company ln coaparinr. carnlngs of the Stocker (Yard) 
on down turas ln the past represcntatlve test period 
to ensure that earnings on down turas only are compared. 

Orlevances Mos. B-3139 and B-31kl - lncentlves for 
Mechanlcal and Klcctrlcal Halntenance Employees 
ln the Contlnuous Sheet. Strip and Plate Mills Dlvlslon 

The Coamlttee noted that Artlcle V, Sectlon 2 (c), 
of the Agreemcnt dated January k, I 960 , clted ln the Onlon's 
brief does not apply to these grievances because, as lndlcated 
under "The Issue" ln that brief, the lncentlves ln questlon 
were establlshed pursuant to Sectlon 5(b) of the Kay 25th Agree - 
■ent. The Commlttee also noted that the Local Union wlthdrew 
the Issues relatlng to the cast resresentatlve test period and 
the deslgnatlon of the lncentlves as indirect at the arbltratlon 
hearing on November 27, 1962. The statement of the Co^tany 
represcntatlve at the Step No. k meeting ln October, 1963 , in 
respect of these grievances that any adjustments whlch may be 
■aae in lncentlves whlch serve as comoonents of the lncentlves 
lnvolvcd here wlll also apply to these lncentlves conflrms the 
establlshed pollcy of the Comnanv whlch the Commlttee ha* under- 
stood and agreed to. That pollcy preeludes the existence of any 
issue ln these grievances relatlng to component lncentlves as 
to whlch there are unrcsolvcd grlevances. 
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Accordlngly, the Committec finds Ur.t tl,ore are no 
reaal nlng open Issues ln these r.rlevanccs. 


/ 


a£ l*** l,CM "- 8 ” ■"« "- « IQ - Inent Iv, r„- . ... 

of Crones Ho,-.. at, „h ... p nll , . , r|| — , 

The Committec noted that Artlele *, Scctlon ?(c), 
of the Agrcement dated Aprtl 6. 196». doos not appl» t„ th p 5c 
grlavances bec.osc tho lneentl.es « ta611shea 

pursuant t. Sectlon S(b) of the ha» » 5 lh Co „. 

Mttee ootod .... that thee. ,» „o l„„e P „ pcet „ f thp p>jt 
representatlve test perlod slnce. althouph that Issue ls >en. 


tlohrt ln the gplevances, lt hes not been argued ,n the louer 
steps of the prlcvance orocedore op ln the Union's brief. Pop 
the peason pi .en above ln the dl.eosslon of Oplevane.s «os. B- 3 l 3 , 
•nd B-31A1. the Commltte. fl„d= that thepe ls no Issue pelatlne 
to component lneentl.es as to uhleh thepe are unpesoLed gple.snees 
Accordlngly, the Commlttee rinds that thepe ape no 
reaalnlng open Issues ln these erlevances. 


The foregolnc concluslons and dlrposltlons have been 
agreed to by the Joint Inccntlvc Coamlttee. 


TOR THE UNION: 

_ Wllllam Jacko 
Oeorr.e L. Frey 
_NI 11 ia» .t. **hels 


POR THE COMPANY: 

P. C. Parnum 

le. ^'ennlnrer, Jr. 
J. P-. c ‘**r*ur.on 
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Kcssrs. Willies Jecko 


G. L. ?rey * 

W. J. TheIs 

• Atteched hereto is c. draft of sssorandua cescrib- 
lrc tho actlons of tbo Joint Zncc-ntlvc Ccsalttec at lts meet¬ 
ing ycsterday. As soon as I havo your coxaents on it, I vill 
prepare copies for signature and distrlbution. 

The Cocnittce’s csncluslcns as to Orlevanccs 
Hos. B-3139, 3-31^1, S-Ö 25 end K-830 leave open the questlon 
uhether those eriovences ara to be Eubr.it tod to crbltration. 
Ur.cer the arbitration procedure adepted August 22, 19ó2, by 
the Cospany and the Union, a copy of uhich is also attachcd, 
lf egreerent as to «ne dispo3ition of a sricvance eannot bc 
rcached by tho Cordttee, the Union Chairsan say rc-activate" 
the srievar.ee by si vin" r.otice tc the ïian&eer of Industrie! 

Relations sitain 15 days after the dato of the diuacrcecer.t. 

* 

Ceacoquontly, if the abovc-listcd srievances are to proeoed to 
erbitra&lon, such notlce should bc ei ven by June 17. 

Very truly yoars, 

L. Ttes&S&i 

« *!• . _■ 

cc: ‘3. C. Saraas 
J. 3. Ptrgucon 


1 
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irf -r» 

/*V *< V* V vVv •< NP-* V V «vC‘r •/ y>/ ( C 

~~ ’ '650 RIDCE nOAO 

iCarltmuunun 1 ”, 2Crm ’Jnd; 

■OO 

Juno 12, 19^4 


Ta s-1r.1i) 


*TtP4 HtpIKr. Man 

niMurrs nccciVEO 
■vuxiox_ 


Mr. John J. G'Connell ! 

Manager of Industrial nolation3 
Bethlehem Stoel Company 
Bethlehem, Pa, 

Dear Mr. O'Connell: 

According to my instructlons contained ln 
a letter dated June 10, 1964 from Kr. William Jacko, I 
havo been ir.formed that it ls my responslbility to appeal 
lncentive rate cases of thls nature to arbltration. 


I am, therefore, appealing to arbltration on 
behalf of Local Union 2604, Grïevances Nos. B-3139, B-3141* 
H -829 and H-830. 


Very truly youro. 


AJJ/aa 
cc to: 


CC'CLjL^J 


A 2 




. Arthur J. Jardin 
Staff Heprcsontative 


William Jacko, United Steelworkers of America 
Willian Theis " " " " • 
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Affidavil of Irving C. Trost in Support of Steelworkers' 
Vfolion for Summary (udgment. 

IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRTCT OF NEW YORK 


LAWRENCE RALPH and DIVERS OTHERS, ) 

) 

Plaintiffs, ) 

) 

) 

vs. ) 

) 

) Civil Action No. 

THE BETHLEHEM STEEL CORPORATION and ) 11,892 

THE UNITED STKELWORKERS OF AMERICA, ) 

) 

Defe.idants. ) 

) 

_ ) 


AFFIDAVIT OF IRVING C. TROST 
IN SUPPORT OF STEELWORKERS' MOTION 
FOR SUMMARY JUDGMENT 


City of Buffalo ) 
County of Erie ) ss 


Irving C. Trost, being duly sworn, deposes and says: 

1. I reside at 125 Weyand Street, Buffalo, New York. I am 
fifty-nine (59) years of age. 

2. I am presently employed by Bethlehem Steel Corporation 

at its Lackawanna, New York plant as an inspector in the strip mill; 
my present wage rate is about $5.75 per hour. After graduating 
from Seneca Vocational High School, I was hired and have been 
employed continuously at the Lackawanna plant since about 193?. 
During this lengthy period I was assigned to a variety of jobs 
including laborer, hooker, crane operator, and since 1945, several 
positions in the inspection department. 

3. Commencing about 1942 the Steelworkers Union succeeded 

in organizing the production and maintenance employees at the 
plant and Bethlehem recognized the Union as exclusive representative 
for purposes of collective bargaining. Local Union 2604 was 
chartered by the International Union and I became and have remained 
a member in good standing to date. ' , 
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Mofioa tor Sumnary |udj(ment. 

4. During this pei.iod I have been activc in Union affaiLS 
and I have held nuaerous clected offices. 

(a) Froa 1950-54 I scrved as an assistont 
grievance coaaitteeaan (or shop steward) for the 
cold ai11 departaent of the strip aill. m that 
position I was responsible for filing. processing, 
handling and resolving grievances rclating to the 
aeaning, interpretatior and application of the con¬ 
tract in the first, second and third steps of the 
grievance-arbitration procedure. 

(b) In 1954 I was elected Vice President of 
U>cal Union 2404 and then succeeded to the Presidency 
in 1956. 

(c) In June 1956 I was elected Financial Secretary. 

(d) Froa June 1960-42 and, on or again, froa 
June 1964-70 1 was elected and snrved as one of the 
local'a two top grievance coimitteeaen. 

5. As a top grievance coaaitteeaan, I not only participated 
in filing, processing, handling and resolving grievances in the 
first three steps but, in addition. in the fourth step and 
arbitration, as well. As to the latter, I worked cloeely with 
Mr. Arthur Jardin, the staff representative eaployed by the 
International Union who serviced local 3604 over an extended 
period froa about 1952-1961. 


In -T capacity as a top grievance coaaitteeaan I represenfcd 
the Union in nuaeroos fourth step aeetings with aanageaent held 
at the Corporation*s Bethlehea office or New York City. These 
aeetings ware oonvened about once every two nonths so that annualljj 
I would estiaate that I participated in decisions Concerning 
bundrada of grievanoea. In aacfe, the Union saprasentatives ware 

thair bost judgaants to deteraine, aaong 
should be subaitted to 
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Motton for Summary |udgment 

arbitration, withdrawn for leek of merit, coatprouisod or settled 
on a negotiated basis, or remanded back to the third step for 
further consideration by the parties at the local level. 

In scme cases which we processed to arbitration, I 
actively participated in pre-arbitration meetings and presenting 
the Union's case to the Umpire either alone or in conjunction 
with the International staff representative, Arthur Jardin. 

Naturally, in the course of perfoming this function 
over a period of years, I was required to become very familiar 
with the provisions of the contracts in effect between Bethlehem 
and the Steelworkers. 

6. I have been advised that this lawsuit relates to two 
incentive grievances (B-3139 and 3141) involving the electrical 
and mechanical naintenance employees working in the Continuous 
Sheet, Strip and Plate Mills Division at the Lackawanna plant. 

7. The background events which gave rise to these grievances 
and many others like it refer back to 1956. On May 25, 1956 
Bethlehem and the Steelworkers executed a Suppleaental Agreement 
relating to incentive rates applicable on a corporation-wide 
basis. 

The Agreement required the Corporation to replace all 
existing incentive plans with new plans in which the incentive 
base rates were the applicable Standard hourly wage rate then in 
effect. This, was a major taak in view of the large number of 
incentive plans then in existence in which the applicable standerd 
hourly rate was not the incentive base rate. 

In accordance with lts obligation under the Supplemental 
Agreement, manageamnt periodically established one new incentive 
plan after another over a large time span. In turn, Local 2604,. 
as I aa aura was the case with other Locala representing affected 
employees of Bethlehem, responded by filing nimerous grievances 
challenging the propriety of such incentive plans and rataa. 

S. Generally apeaking, these incentive grievances ware 
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processed through the first three steps without resolution since 
many of the Union's claims raised basic issues of contract 


interpretation relating to the Supplemental Agreement which had 
not yet been passed upon or determined by the Permanent Umpire. 


9. On April 17, 1960 management established a new incentive 
plan foi; the electrical and mechanical maintenance employees in 
the strip mill department. After reviewing the grievance files 
in B-3139 and 3141, I have refreshed my recollection that I was 
at the third step meetings conducted with management representativ< 
at the Lackawanna plant on November 28, 1960 and February 21, 1961, 
respectively. As reflected by the minutes of those meetings 
(See Exhibits "A" and "B" attached) the Union's position followed 
closely along the lines of the original first step grievances 
as filed in June 1960. It is also clear from the Minutes that B- 


s 


3139 and B-3141 were but two of a large number of related grie¬ 
vances in which Local 2604 was relying on similar arguments to 
challenge a variety of new incentive rates established by 
management in numerous departments. 


In B-3139, the Union explained the basis of its third 
step grievance as follows: 

"The Union disagrees with the new rate instituted by 
the company on the following positions (see, attached 
sheet)*. The Union maintains that the above positions 
are direct workers instead of indirect and should be 
paid as such; also the Union disagrees with the test 
representative period that the company has used for 
the method of payment. The Union requests Management 
to pay the above positions retroactive pay. The Union 
also contends that the rates are unreasonable and 
unfair. This request is made pursuant to Article V, 
Section 2(c), paragraph 3 of the Agreement." 

* Sheet attached to grievance gives list of grievants 
and their positions. 


Likewise, as to Grievance B-3141, the Union explained its position 
in similar terms. 

10. Since these grievances were not resolved in the third 
step, they were processed to the fourth step and ultimately to 
arbitration. On November 27, 1962 a hearing was cohducted before 
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Umpire Seward at which the Union was represented by staff rcpre- 

sentative Jardin and numerous local union grievance conmiitteemen. 

On that occasion, the parties advised the Umpire that there was 

no need for a full hearing since they had rfeached the following 

understanding (see Exhibit "C" attached): 

"The Union has agreed to withdraw the issue that 
mechanical and electrical maintenance jobs be 
designated as direct and the parties have agreed 
to remand these two grievances to Step No. 3 of 
the grievance procedure, pending the disposition of 
[incentive] rates cases involving the units which 
contribute to the Electrical and Mechanical Incentive 
Plan." 

I was not present on that particular occasion. However, 

I had participated in prior discussions with staff representative 
Jardin and other local Union grievance committeemen concerning 
the strategy to pursue in these and other pending incentive cases 
We agreed: (1) that since maintenancemen involved in these two 
grievances serviced and repaired equipment and did not directly 
affect the amount of output per machine they thus would not 
qualify as "direct" workers; and (2) that, as indirect workers, 
the incentives for the electrical and mechanical maintenance 
employees involved would be based upon the incentive performance 
of the "direct " workers in the operating units (the so-called 
"contributing units") in the strip mill. Those contributing 
units included, among others: hot mill proper, continuous pickler 
tandem mills, skin mills (Nos. 2,3, fc 5) and anncaling. Since 
all of the Union's grievances challenging the new incentive rates 
put into effect in these contributing units had not yet been 
resolved as of the November 27, 1962 hearing date and, further, 
since such a resolution was necessary before the Union could 
decide what course of action to follow for the indirect wc urs, 
we agreed that the most practical approach was to send these 
grievances back to the third step awaiting the outcome of the 
contributing unit grievances. 


As shown in the quoted portion from the transcript of the 
arbitration hearing this is precisely what the parties agreed to 
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Affidavil «»f Irving C. Trnsl in Support <>l SleHivorkris 
Mulinn for Suminarx |ud};m<-iil 

11« Thercafter, on August 9, 1963, these grievumvu we*, 
considered, once again, at a thud stop meeting wliirh 1 «it 1 • n !> • i. 
Ho resolution rcsultod. At the fourth step meeting in Or,..|>. i 
1963, the gricvanccs remained unrccolvcd. Howover, one major 
improvement took place from the Union viewpoint: management 
expressly represented that if as a result of the pending grie- 
vances filed on behalf of the direct employees in the contrihuting 
units any adjustments were made in their inccntives Uien such 
adjustments would also apply to the electrical and mcchanical 
maintenance employees. 

12. It is my understanding that on the basis of this 
assurance the Union members of the Joint Committee agreed at the 
« 1/2 step meeting in Bethlehem, Pa. on June 4, 1964 that thero 

t 

were no remaining open issues to submit to arbitration. 

In reviewing the Minutes of that meeting of the Committee 
I noted the statement that the Local Union withdrew the issue 
relating to its orginal challenge to management's classification 
of the grievants as "indirect" workers. As I describcd above in 
paragraph 10 , the Local did do so for the perfectly logical good 
faith reason that in its judgment such a position could not be 
sustained in arbitration. 

I also noted that the Committee's Minutes state that 
the Local Union also withdrew the claim urged in the carlier 
steps of the grievanco procedure that management in establishing 
new incentive*rates for the electrical and mechanical maintenance 
employees in the strip mill failed to meet the Standard set forth 
in section 5(b) of the Supplemental Agreement because the three 
month split period prior and subsequent to the July 1959 steel 
strike did not constitute a "representative test period". 

Prior to the time that Local 2604mado its decision to with¬ 
drew this issue from these grievances, sevcral discussions took 
place between myself, staff representative Jardin, Al Mahoney, 
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the assistant gt *«>/ance coaaitteesum for the aechanical employees 

. • 

in the strip mi11, Bill Swiercz, the assistent grievance conanittee- 
aan for the electrical employees in the strip aill, and Jim 
Lafferty, another top grievance coanitteeaan. As a result of 
those discussions the concensus was that management had used a 
"representative test period" by selecting the tvo weeks prior 
to the July 1959 strike and the ten-eleven week period ias»diatcly 
after the strike, covering froa about November 15, 1959 to January 
30, 1960. Management did not select this particular period just 
for the aechanical and electrical aaintenance departaents. Rather, 
to the best of ay recollection, management had previously selected 
an identical or closely rclated test period for the direct wozVers 
eaployed in several of the contributing units. 

In fact it was the judgaent of ayself and several others that 
insofar as the grievants in B-3139 and 3141 weze concemed this 
period was favorable to the Union. As I viewed the situation, both 
the tiae span shortly before the strike (when customers of Bethlehei 
would be stockpiling in anticipation of a strike) and the period 
iaaediately after the strike (when customers' deaands nhould have a! 
been high because the lengthy 116-day strike had depleted their 
stock piles) we re periods of at least average production, This 
neant to m that under the old incentive plans, the esgiloyees shouli 
have made out quite well during that period. Thereafter, if 
Bethlehea established a new plan which yielded a lower incentive, 
management was obligated to aake an additional payaent — the so- 
called incentive adjustaent ("IA”) — reflecting the difference 
between the old and the new incentive rate. 

Zn the strip aill, to the best of ay recollection, virtually 
every new rate that replaced an old rate under Section 5(b) of the 
Suppleamntal Agreeaent was for a lesser aaount of aoney. This 
neant that it was supplsaantad by an "IA“. 

f 

Tor the indirect workers the "ZA* was a constant figurs and, 
onoe established, it becaam, in effect, a ainiaua guarantee to H# 
Raffected employees for the future irreapective of their actual rata 


so 
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f f production. It vu vcry desirable froe the stand,.oint of the 
ndinret workeraCherefóre', to get an MA* in the higl.ost luwtaiy 
[>unt poasibie. In uy judgnent even if the Union had selected 
Ijanother thre. -onth pcriod i„ U cu of that choaen by eanagouent thx, 
[>uid not have produoed a highor "IA". 

One uethod of achieving a aatiafactory -ia’ was to uakc ccrtaiJ 
Hat the repreaentative teat period was one during irhich production| 
aithin the unit in queation was «t leaat average; for thi. would 
help insure a aubstantiai spread betweeen the old rate and the new 
rata. and. in turn, thi. aeant a high "IA*. In uaking this )udg M nj, 
||I W “ “ ind,Ml that «• concerned with getting the euployees 

favorable aarning opportunitie. in the future application of the 
inoentive plana. 

Of courae, frou an aduinistrative senaa, lt would have been 
Bsirabla if the mv incentlve plana for each of the contributing 
«ita within the strip uill and for the alaCtrlcal and uechanical 
intananoa groups all ware establiahad at the sas tiaa on the 
tiasia of the saue repreaentative test pariod. But the raalities 
•ra that as eanigae m t ooupleted each of lts evaluatlona of 
•xlating plans it iaplaaantad the new ones pleeeneal ao as to 
avoid unduly dalaylng the aatablisluMnt of all the new plans, 
kis procedure did not expedite the aituation for the indirect 

t rkers involved hare bacausa aanageaent flrst coepleted the 
tablisheant of new. incentlve plans for each of the units which 
ntributsd to the indirect werkers’ incentlves before l^>leaenting| 
incentlve plan for thee. 

13. Even though the Onion repreaentative» to the Joint Incentj 
ittee agreed at the ”4 1/2 step- meeting in Juna 1**4 that 
uthera ware no apen Issues which could be subuitted to erhitration, 

■re had been a long-standing practica at Lacfcavanna whereby the 
■1 decided which cases lt would process to erhitration even if 

E International disagreed. And hare, because the euployees involied 
grievaaces *-313f and 3141 enpresaed a streng aentieent to pre..[ 

lr cases to axhl trut ion. the loeal did so over-jtraitfa 

trong ah^ectiaa that the oases had a lr aa dy been reaolved at the 
1/3 
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14. On Novestoer IS, 1964 a hearing was conducted by Permanent 
Umpire Seward at Lackawanna. As a top grievance conmitteoman, I 
particpated along with staff representative Jardin on behalf of 
the Union. 

I have recently reviewed the transcript of that hearing. 

The Union did try to make the argument that the new incentives 
affecting employees in Grievances B-3139 and 3141 were defective 
for not producing ’equitable compensation.“ But this was the same 
argument that Seward rejected in hls decision in 1959 and during 
the hearing (Tr. pages 157-159» he stated: 

■THE UMPIRE: On the record. 

Here is what you have. This is what you have got 
before me, and it grows out of decisions and problems 
which go back to 1958 and 1959 after the May 25th Agree- 
ment was first being put into effect. You remember 
thoce big cases down in Hew York. 

MR. JARDIN: Yes. You were the Arbitrator, too 

1 rem *T« r i>MPIRE : that is right. And as I held then, 
and as the May 25th Agi.ament clearly provldes, when 
you have just a simple substltution of a Standard 
hourly wage rate based incentive for ooeoftheold 
incentives, what the parties have providedin M^y25th 

Aareement is just this one standerd that the Company has 
and that is the past representative test 


If the incentive is so engineered that applying it 
with the adjustients to the proper production which was 
made linl the past representative test period,...Ithel 
production oomslsl out with equal earnings, the incentive 
u the parties have written this Agreement is O. R. 

That does not mean that if the production record 
later on was lower, that earnings won t drop below the 
past representative test period. Or if they go higher, 

they ti,. parties set up was that for the 

• particular production experienoe of that particular 3 
months, if the incentive as adjusted meets 
then it is O. K. And X sm powerless under the May 25th 
AgrHMDt to apply *ny othor itindard*. 

15. Thereafter. on July 12. 1985. Seward issued hls award 
lolding, in agreement with the action of the Joint Incentive Cow- 
sittee, that the cases must be dismlssed sinee no open issues 


16. It is my understanding that, in accordanoe with Bethlehe* 
prior assurance that any adjustments in the contrlbuting units woul 
be applicable to the incentives for the grievants, in about May 196 
Bethlehem offered to m*e oertain hourly adjustments for mioos 
jobs the effect of which was to offer approsimately 889,000 backpay 
to these employees covering the retroactive period from April 1,60 
I June 1962. 








Affidavil of Irving C. Trost in Support of Steelworkcrs 
Motioii for Summary fudgment. 

That offer was apparently rejected by the employees concernod at 
a membership meeting and to the best of my knowledge the money has 
neve.r been given to the employees. 

17. In all my deliberations concerning Grievances B-3139 and 
3141, the positions I took and judgments I made, I had only one 
purpose — to carry out my job as representative of the employees 
concerned in a reasonable, fair and honest fashion. 

At no tine did I act out of personal dislike or hostilitj 
or with a desire to discriminate against any of the employees 
involved. In fact, I believe my own son Robert Trost, a millwright 
in Department 422, is one of the grievants who is a plaintiff in 


this suit. 


fj . s 


Irving C. Trost 

V J 


/ 

Subscribed and sworn to before me this / - y day of July, 1972. 




Notar> Public 


My commission expires: 


flEANOR SAMUELS 
"*** ** 1 *. Siif, o» Rn. vort 

Omklitt , n trio County 

"' More* 30. 1970 
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Exhibil "A” Attached lo Affidavil of 
Irving C. Trost. 


Bethlehr.m Steel Company - Lackav/anna Plant 

/November 23, 1050 \ 
_(_ No. 595 ) 

Minutes of Step No. 3 Meeting v;ith 
Grievance Committee, U.S.A. - C.I.0. 




Meeting Held in Administration Building, Bethlehem Steel Company, 
Lackawanna Plant from 8:30 A.M. on 11-28-60 to 4:30 P.M. on 12-1-60. 


Tho3e Present: 


M. Strosky 

422-372 

- 

Strip Mi11 

A. Mahoney 

422-44 

- 

II 

II 

C. Womeldorf 

422-300 

- 

II 

II 

W. Swiercz 

432-114 

• 

II 

II 

E. Rusiecki 

432-80 

• 

II 

II 

J. SzafransRÏ 

670-688 

- 

Strip Mi 11 

J. Meta 

670-3088 

• 

II 

II 

W. Bigaj 

670-2674 

• 

II 

II 

V. Nahrebeski 

670-1417 

• 

II 

II 

J. Lafferty 

670-3187 

- 

tl 

II 

J. Trost 

670-3110 

- 

II 

II 

D. Leslie 

670-737 

• 

• I 

II 

R. Mosher 

670-2867 

• 

II 

II 

W. McCann 

670-3145 

• 

II 

II 

R. Davis 

670-S49 

• 

tl 

II 

R. DeVaul 

670-935 

- 

II 

II 

E. Pacillo 

67Ó-603 

• 

ft 

II 

J. Rosé 

670-1973 

. 

II 

II 

W. Burke 

670-3187 

- 

II 

II 

B. Jarno.t 

670-944 

• 

II 

II 

M. Soda 

670-635 

• 

• 1 

II 

M. McCarthy 

670-892 

• 

II 

II 

E. Meister 

670-3210 

• 

II 

II 

H. I.eonard 

670-2350 


II 

II 

W. Regan 

670-3058 

- 

II 

II 

K. Wisz 

670-1573 

• 

II 

II 

J. Magyar 

670-1757 

• 

II 

tl 

F. Pabian 

670-2506 

• 

II 

II 

M. Heam 

570-5C9 

- 

• 1 

II 

R. Carestic 

670-1179 

- 

II 

II 

G. Mess 

670-1584 

- 

II 

II 

E. Euyea 

670-3045 

- 

M 

II 

W. Niziurski 

670-802 

- 

• 1 

• 1 

A. Buczkowski 

670-252 


II 

II 

S. Amrozowicz * 

670-1104 

- 

II 

• 1 


Electrical 

Electrical 
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Exhibit "A” Attachrd In Affidavit of 
Irving C. Trost. 

A. J. Jardin, Field Representatie USA r t „ 

B. J. Murpny, Staff Representatie, V S ‘.t - ciï.'o! 

P. W. Magner * Assistant Kanageraent's Representatie 

R • E. Ba Ion 
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Exhibil *‘A” Attached lo Affidavil of 
Irving C. Troal. 

IjOCAL MO. 2604 - GRIEVAMCES MOS. B-3137, B-313S, 


,(V3JL3.9J B-3142, B-3143, 
B-3144, 3-3145, B-3'l45, B-3147, B-3148, 

B-3149, B-3150, B-3174, B-3175, B-3190, 

B-3203, B-3204, B-3205, B-3205, B-3355, 

B-3356, B-33S4, B-3399, B-3400, B-3452, 

B-3453. 


Gr. Mo. B-3137 

"ïhe Union disagrees with the new rate instituted by the Company 
on the follov/ing position of Inspector. The Union maintains 
that the above position is a direct worker instead r f indirect 
and should be paid as such. The Union disagrees with the test 
representative period that the company has used for the rnethod 
of payment. The Union request Management to pay .the above 
position retroactive pay.' The Union also contends that the 
rates are unreasonable and unfair. This request is made pursu- 
ant to Article V, Section 2(c) paragraph 3 of the Agreement." 

Gr. No. B-3138 

"ïhe Union disagrees with the new rate instituted by the Company 
on the following position of Inspector. The Union maintains 
that the above position is a direct worker instead of indirect 
and should be paid as such. The Union disagrees with the test 
representative period that tne company has used for the rnethod 
of payment. The Union requests Management to pay the above 
position retroactive pay. The Union also contends that the rates 
are unreasonable and unfair. This request is made pursuant to 
Article V, Section 2(c), paragraph 3 of the Agreement." 

Gr. Mo. B-3139 

"ïhe Union disagrees with the new rate instituted by the company r 
on the following positions (see.attached sheet)*. The Union 
maintains that the above positions are direct workers instead 
of indirect and should be paid as such; also the Union disagrees 
with the test representative period that the company has used 
for the rnethod of payment. The Union requests Management to 
pay the above positions retroactive pay. The Union also contends ( 
that the rates are unreasonable and unfair. This request is 
made pursuant to Article V, Section 2(c), paragraph 3 of the ; 

Agreenant." 

* Sheet attached to grievance gives list of grievants and their j 
positions. / 


Gr. Mo. 3-3142 

"ïhe Union disagrees with the new rate instituted by the company 
on the follov/ing positions--(Scrubber Piler, Loeder, Unloader, 
Tractor Operator, Kastraan, Scrubber Operator, Pickler), and also 
disagrees with the Test Representative period that the Company 

» • > 
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Gr. No. B-3/iOO 


Exhibil A" Attached «o Affidavil of 
Irving C. Troal. 


"The Union disagrees with the r.c-v; rato instituted b j t'-'c C' 
on the following positions: Checkor shir,-;i.y. ChecV--,- c - - 
Loader (Sheets and Plates), Bracar, 3vndlêr,°Chccker ï —’k~ 
Bunoling Supply i:an , Cranenan 5300, Cr; nc chas-r Blo-*" 
and also disagrees with the Test Rspzeaa-stative period'that' 
Comoany has used for the raethod of pa'. ant. The Union r c~a:.i 
Management to pay the above positions retro.’ 'tive oay. vh-> 
Union also contends that the rates are un ea,.onablê and unL 
This request is made pursuant to Article V. Section 2(c) 
paragraph 3 of the Agreement." 


ir. 


Gr. No. B-3452 


Tne Union disagrees with the new rates instituted by th- O-oa-- 
on the following positions—517 Mailden Shaar (Unit Operator ‘ ' 

Slitter Operator, McKay "T-cessor Operator, piler Cpc-a^o”} * 
and also disagrees with the Test Representativê period thatV- 
Company has used for the methed of payxsnt. The Union requsste 
Management to pay the above positions retroactive oay. The U'”' 
also contends that the rates are unreascnable and unfai’- Th" r ‘ 
request is made pursuant to Article V, Section 2(c), paragraoh 
3 of tne Agreement." ’* 




Gr. No. B-3453 

'i.ne Union disagrees with the new rates instituted by the C 
on the following position...Inspector on 517 Kallden s u e’- 
Union caintains that the above pcsiticr. is a direct werk-*" 
of indirect, and sh'ould be paid as such, ar.d also d'sa^-e^ 

th !u T ! St / epreCen£:ative perlod thac the Ccmpar.y has used fc 
method or payment. The Union requests Management to pay th. 

pos_tions retroactive pay. The Union also contends that th- 

!rri^ re v S °c £bl - Zn i, m£air ' This recueat is made pursuant 
Arti. Ie V, Section 2(c), paragraph 3 of tb.a Agreement." 

lt was agreed by the Union and Management to held the above 

in or<isr that the complaints subnitted by the Union cculd bs. 
ther studied. • J* 


ompar.y 


ir.s 
wi 
r t 

p i 

t r 

tc 




30 Vf 
ar.Vs 


gr_r\-anc 


- 7 - 




_ 
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Exhibil •B" AlUched lo Affidavit of o 

Irving C. Tro»t. ^ ' 

Eathl.ihem Steel Corapnny - ilack iv/anna Plant 

Fabruary 21, 1961 
____ Ko. .'99 


Minutcs of Stap Rn. 3 Meeting with 
Grievence CctL-aittna, U.S.A. - C.I.0. 

Meeting Held in AJ min is tra t ion Euilding, Bethlohsn Steel Ccmpany, 

Lackawanna plant frca 8:30 A.M. on 2-21-61 to 12:C0 Koon on 2-27-61. 

yhose Present: 


E. Piorsa 
A. Mahoney 
W. Swiercz 

L. Bryaki 

R. Davie 

W. Backwith 

S. Boduch 

I. T rgst 

J» Lafferty 
W. Burke 
W. Regan 

S. Ncwakowriki 

J. Szafranski 
J. Meta 

V. Nehrabeski 

W. Bigaj 
W. KcCann 
J. Korth 
R. Koran 
R. DcVaül 
h. KcCartby 

Szczygiel 
J. Perelli 
J. Sptrduti 

M. Mendola 

F. Pabian 
J. Kulczyk 
E. Buyea 

R. Carestio 

T. Koziol 
R. Prost 
J. Barbati 
R. Trcup 
W. Sojda 
J. Mccra 


422-548 

- Str: 

i? Mill Mechanica1 

422-44 

. ft 

ii ii 

432-114 

- Strip Mill Eleatrical 

432-29 

• II 

ii ii 

670-849 

- Strip Mill 

670-952 

• II 

ii 

670-3034 

• fl 

ii 

670-3110 

m fl 

ii 

670-3083 

• II 

ii 

670-3187 

• II 

ii 

670-358 

• •• 

ii 

670-3125 

- •* 

ii 

670-688 

• II 

ii 

670-3088 

• *• 

fi 

670-1417 

• II 

•1 

670-2674 

• II 

ii 

670-3145 

• II 

ii 

670-1588 

• •• 

•• 

670-2165 

• * •• 

ii 

670-936 

• *1 

ii 

670-892 

• *• 

tl 

670-1040 

. II 

ii 

670-3136 

• •• 

fi 

670-362 

• II 

ii 

670-2C43 

. II 

ft 

670-2606 

„ »• 

fi 

670-437 

. tl 

•1 

670-3046 

- Strip Mill 

67G-1179 

. ft 

ii 

747-344 

- Specialty Products Shop 

747-181 

• •• 

fi fi 

747-280 

• •• 

•1 fi 

747-16C 

' Specialty Products Shop 

747-130 

. •• 

tf ii 

670-211? 

- Strip Mill 
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A. 

B. 


J. Jardin, 
J. Murphy, 


Exhibil "B" Attached lo Affidavil of 
Irving C. Trost. 


Field Rnpra. :ntar.iv.;. L'.S k 
Staff Roprft*!;ntative \ v.S.J. 


C.I.O. 

C.I.O. 


C. L. Griffin, Assiscant 

P. W. Wagner 

R» E. Bal&n 

W. G. Groben 

J. Jackson 

J. Allen 

W. Biesecker 


Management’s Rapreeentative 


e 


* 
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J3CAL NO. 2604 


Exhibil "B” Altached to Affidavil of 
Irving C. Trost. 

GRIEVAMCES NOS. 3-3141, C-3235, B-323Ó, B-3397, B-3398, 
3-3462, B-3464, B-3465, B-3470, : 3491, 
B-4798. 3-4800. D-4801._ 


Cr. No. B-314 1 

"CY.c Union disagrees v;ith the new rate and unies instituted 
by the coxpany on the following positions—(Motor Rooa 
Operator, Motor Roem Attendant "A", Motor Room Attendant "B", 
Motor Room Attendant "C", Motor Room Attondant Helper, Crane 
Killwright, Crane Repairaun "A", Crane Repairman "B", Crane 
Repairman "C", Crane Rc-pairrun Helper, Crane Oiler, Motor 
Inspectcr, Electrical Repairnun "A", Electrical Repairnun 
"B", Electrical Repairnun "C", Electrical Helper, Electrical 
Oiler). The Union maintains that the above positions should 
be direct workers instcad of indirect and should be paid as 
such; and also disagrees with the test representative period 
that the Conpany has used fcr the mathod of payinent. The 
Union requests Management to pay the above positions retro- 
active pay. The Union also conteads that the rates are un- 
reasonable and unfair. This request is made pursuant to 
Article V, Section 2 (c), Paragraph 3 of the Agreement." 

Gr. Mo. B-323S 

"The Union disagrees with the new rate instituted by the 
Company on the following positions—#1, 2, 3, 4 Oilers, 
flopper and piler, and also disagrees with the test repre¬ 
sentative period that the Company has used for the method 
of payment. The Union requests Management to pay the above 
positions retroactive pay. The Union also contends that the 
ratos are unrcasonable and unfair. This request is made 
pursuant to Article V, Section 2(c), paragraph 3 of the 
Agreement." 


Gr. Ho.E-3234 

"The Union disagrees with the new rate instituted by the 
Conpany on the following positions--#l, 2, 3, 4 Oilers In- 
opeetors and also disagrees with the test representative 
period that the Company has used for the method of payment. 
The Union requests Management to pay the above positions 
retroactive pay. The Union also contends that the rates 
are unrcasonable and unfair. This request is made pursuant 
to Article V, Section 2(c), paragraph 3 of the Agreement."^ 

Cr. Mo, 3-3397 

"’i'r.e Union disagrees with the new rate instituted by the 
Conpany on the following positions: Tester #1, Tester Helper. 
The Union maintains that the above positron is a direct 
worker inst.ud of indirect and slnmld Ihï paid as such and 
also disagrees with the test representative period that the 


1 
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Exhibit “B” AtUched lo Affidavit of 
Irving C. Trost 


Company has used for the method of pay.iu.-nt. The Union 
requests to piy the above positions retroactive pay. The 
Union also contends that the rates are unreasonable and 
unfair. This request is made pursuant to Article V, Sec- 
Cion 2(c), paragraph 3 of the Agrecuent. 11 


Gr. No. B-3398 

"The Union disasrees witb che new ratc instituted by the 
Company on the following position: Testman. The Union 
mamtains that the above position is a direct worker in- 
stead of indirect and should be paid as such, and also 
disagrees with the test representative pcriod that the 
Company has used for the method of payment. The Union 
requests to pay the above position retroactive pay. The 
Union also contends that the rates are unreasonable and 

ïlliS ’ re 5 uesc is madfc pursuant to Articlc V. Section 
^( c )» paragraph 3 of the Agreemant." 


Gr. No. B-3452 

"The Union disagrees with the new rates instituted by the 
Company on the following position: #301 Crancman, and also 
disagrees with the test representative period that the 
Company has kis cd fcr the raethod of payment. The Union 
requests Marfagemant to pay the above positions retroactive 
pay. The Unfrcr. also contends that the rates are unreasen- 

fi o an ? un ^ air ’ T^ 1 - 3 request is made pursuant to Article 
V, Section 2(c), paragraph 3 of the Agreement." 


Gr. No. B-3464 

Tnc Union disagrees with the new rates instituted by the 
Company on the following position, #3,34 Crane Chaser, and 
also disagrees with the test representative period that the 
Company has used for the method of payment. The Union re¬ 
quests Management to pay the above positions retroactive 

also contends that the rates are unreasonable 
unfair. This request is made pursuant to Article V 
Section 2(c), paragraph 3 of the Agreement." 

Gr. No. B-3455 

The Union disagrees with the new rates instituted by the 
Company on the following position, #448 Craneman, and also 
disagrees with the tast representative period that the Ccm- 
P ny has used for the method of payment. The Union requests 
Management to pay the above positions retroactive pay. The 
f a ^° n con tends that the rates are unreasonable and un- 

rair. This request is made pursuant to Article V, Section 
-(c), paragraph 3 of the Agreement." 


2 - 
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No. 


Exhibit ‘B’ Attached lo Affidavit of 


Irving C. Trost. 

V3£/j> 

"ïr.* L-.i- I* di^.spr-. with ';!c i tw reces icv Cicntcd by the 
Conpa’y co the iolicwing positicr.: $299 Crananau, $.309 
C-ar.tu^n, $305 tras .inar. a:.d Iiandlir.g li.tscr (Ciilf); and 
also ditagrcii; with the test rc p c;s tnta tiv & pencd that 
the Company has used fsr tb: nuthod of payment. The Union 
requescs M 2 r.a 2 .xv.nc to pay tha abov*. po.itions retr-.activa 
pay. The U"i'n also ccr.tf.rd» that the racvï are ur.r.;.ason- 
abls and unfair. Tr.is raquest is rads. purfuaut tc Article 
V, Sec tien 2(c), paragr&ph 3 cr the Agreurcnt." 


Gr. No. B-3491 

"The Union disagrtf s with the r.tw rates instituted by the 
Company on. the following pciitir.r.s (eraratten $323 and Crane 
Chase-r $323), and alto dieagrees with the tost representaciv. 
peried chac the Ccapany has used fcr ths. rsathsd of paynanc. 
The Unicr. raquéSt-; Management tn pay thu abeve positions 
retroactivs pay. The Union also contsnds that the ratss are 
unreasonable and unfair. This reqvo?.»t is made pursuant to 
Article V, Saetica 2{c), paragraph 3 cf the Agrec.ua r.t." 


.1 


Gr. No. B-4798 

"The Union disagrees with the r.ew ir.car.tivs rats instituted 
by the Company on the following pceiticr.?, Streine Operator, 
Assistant Streine Operator, Streint Piltr, Streine Fecder, 
Streine Shear Kolpsr, Screir.a Surapman, Streine Separator 
man. The Union disagrees with the rapresentative test period 
used to set up chis rate for method of paycaer.t. The Union 
also requests that all manies lost through the institution 
of this rate bc made rctroactive frem the date of institution, 
becaucc this rata is unfair, unjust and unreasonable in pur- 
suant to Article V, Scction 2(o), paragraph 3 of the Agree- 
cent." 


Gr. No. B-£800 

"Ihö Union disagre».3 with the n:-w rata instituted by the Company 
on the following p:sitien—fr.speotor Streir.e 4 5. The Union 
maintains that the above pcsicicr. is a direct worker and net 
an indirect worker, and shov.ld bt paid ae suefc. The Union also 
disagrees with the rr.presencacive test peried that the Company 
used for the nethod nf paynv-UC. The Unicr. request» that all 
monics lest because of this change in rato ah.vu ld be rctroactive 
to the institution of seid rate. Tna ür.i.n maintains that this 
rata is unfair, unrsascr.sbli. Veis is ir. pursuant lo Article 
V, Sectior. 2(c), paragraph 3 of the Agreaeent." 

r' 

Cr. No. B-4801 

"Tbc Union disagrees with the new rat*-: instituted by the 
Company cn the following pc.siticr.—Strain-. Weighar. The 


3 
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- Exhibl ' " B ” Attached to Affidavit of 

Irving C. Trost. 

"oru r “» 1 ;“ 0 1 “‘ a ; t ï d 2i c ^r, po3Uicn is * 

as such. The Unica allo dlsagr"s "1'^“ ba pald 
tative test perioci that rh» rf ~ S wic ‘^ c -_ £ represen- 

of payra&nt. ‘ The Union rsquc-sc^St^ll £ ‘V hê ®* thod 
because of thi<s rh—• ‘ S tilat a ü raonies lost 

to the -n sc i“oioJ*o£ S a^d r “to £h0 Uc 
that this rato is unfair- ate ’ 71:0 hnion aaxntains 
pursuant to A^Jel^ L?f ea ?r? bl8 - Thls is i" 
tho Agreeeant." ' ' S “ 2 < c ). pareeraph 3 o£ 

in abe a It ™ 8 * ““ mlra “ d >—•—« cc hold these g rleve„ce. 

y *> che ord step of the Crievance Procedure in order that the 
issues raiscd uith respect to these indluidual genees een he inuest, c eted. 






I 
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Exhibit “C” Attached lo Affidavil of ^ ( ' 3 

Irvinj» C. Trost. 


In tho Tfatter of the Arbitration 
- botv.’con - 

BETKLEHEM STEEL COMPAiTY 

- and - 

UNITED S TZELWOHKERS OP AMERICA 
Local Ho. £*601» 


Lacl:awanna Plant 
Lackawanna, llow York 
Tucaday, Uovcnboi* 27, 19o? 

At 10:30 c.m. 


Eofore: 


RALPH T. SEVIARD, ESQ., IMPARTIAL UMPIRE 
Appeoronco3: 

GERALD TiEILLY, ESQ. , Coinpany Counaol 

H. D. EVEüDZU, Kanagcmont'a Rcproacntativo 

P. W, VAGNER, Aasistant to Manccczcnt*a r.oproscntetlvc 

for tho Management 

/.RTHüR JAPDIH, Field Rcprcsontotivo 
A. L. KAHOhTY, President, Local ?60t» 

JAMES J. LAPFERTÏ, C-roievanco Cor~.it teeran 
L. KACZOR, Asat. Grievnnco, Mechcnicol 


OERTRUDS A. ÏTIEDERER 
Reportlng Service 


Tclophone ÜUrray II111 7-li?10 


P?3 Laat 30th Street 
New York 16, N. Y. 









■ 287 


Exhibit “C" AlUched lo Affidavil nl 
Inring C. Tro*l. 

Swle r cx » Anat * Gricvimcc. i 

£*8ss: s&ar- 

n» H, Soda, CrtcvüMc.'ran 
Eth/ard Podobc, OricvMiccnan 
2; D;| vl3» Grlovnnccr.ian 

Wlllinm F. Jlc£an, Witncss 


’ TO 0, " II, ' Ï ' 0k "'- «lat Co „„ ta „ bcf0 „ 0 

REILLY. llith r.epoct to Crlcvnncc, Po,. p -31 3'i nnd 
B-3141, tb. «rot .r -bieb ... moe b, rtochontcal Pointe™,., 
"mplofoo, on. tb. ...One prl.von.o nhich fil.c b , rlcetrlcol 
Malntenonco «pi...... tho p. rtlc . hav „ ^ 

undorgtonding: *. Union ta . CP ..„ t . uUh(lpt „ ^ ^ 

°° 1 “ nd E1 * C ‘ rlc01 t'Ointononeo Job. b. doolgn.toc .. 

«~.t ond tb. portie, b... . E r..C t. rc.nd thM . tll . tPlo „ nc „ 

• • •■> «o. } of tb. Crio.onco pro.cd.ro, pending lll0 <ItpMlUon 

, m * C, °°’ ’ n,0lVlnC th ' “> 11 » “»‘c» contrlbutc tb. nectri- 
cal and Mechanicol Incentlvo Plan. 

HR- n ^ atatc - cnt of tha underatondinc? 


End of arbltratlon racord 
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Supplemoiilal Alfidavil «I lr\inj» I'.. Trusl in Support 
•tl Dcfcndanl Sleclwnrkers' Molton lor 
Summary ludginniil 


lii i[!,. til. 1 .‘i.-l 1-. M . . ■* 

ji'Oii TIIK «KSTHRH DISTRICT 0-’ TIEW 


;-ii : 

YORK 


LAKRr'iCF. RALPil and 


DIV 


OTHi'.HS, 


Plnintiffs, 


vu. 

TI'E STEEL CORPORATION and 

7iir. ü;i.T7r;i) steklvorkkrs of at;f.rica, 

Dcfondants. 


) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 


Cl vil Act! on !Jo. 

11,892 


SUPPLEMENTAL AFFIDAVIT OF IRVINC C. i 
UI SUPPORT OF DEPEÜDAHT STEELWORKF.RS' 
POR SUMMARY JUDOMENT 


ROST 
MOTION 


City of Ruffalo ) 

County of Erle ) 

# 

Irvlnp C. Trost, belnft duly sworn, deposos and says: 

1. I am submittlne thla afTldavlt as a supplement to 
my arridavlt of July 17, 1972, previously flled wlth the court. 

2. Wlth resoect to the lncentlvc ftrlevances Nos. B-?13i 
and B-2236 rclatlnf. to direct trorkers ln the 5*-Inch Tandem Mill 

and the Hot Strip Mlll, respectlvely, to the best or my recollectlon 
the Steelworkers determlned sometlme after May, 1981, that there 
was no merltorlouu basis Tor continuln* to process sald ftrlevances 
ln llnht of the Comoanv's arreenent to put revlsed ratos lnto effect 
coverloe Utosc workors. P.ecausc of thls deterralnatlon, the Union 
did not notlfy th~ Conpany prior to the July 15, 1961, deadline 
(aftreed to hy tiie partles) that lt consldered the revlsed ratos to 
bc unoatisfactory. Ilowever. after thls deadline had been passed 
lt ls my undemtandlnr that the International Union staff renre- 
sentatlve reluctantly aftreed to process those ftrlevances t.o arbl- 
trntlon becausc certain lndlvldual employees were stlll dlasatls- 
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SxppfenMntnl AffkUvi! Of Irving C. Trost in Supp<,rl 
of Defendnnl Sleelworkera Molinn for 
Summary |udgment. 

ried wlth tho rovlsed ratos. Furthor, U 1« ny imih ! 

ihat Umpire Seward ultlmatoly rulod thnt the tinton' 3 )•■>,, U or. 
for arbltratlon wa 3 untirioly. 



CUAMUR SAMULLS 


Notery Public SIM el Mn Tor» 


Qoaliiied m Urn Counti 

My Cnmmiteiofi tipuee Macck X. HM 
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Affidavit af Willia» O. Scott ia ( 
Bolh DefeixUaU for Order for 


wir" 


-.rrH < 

t "^rrr on»*?- 


(o Molk» of 




«' •»' ''HJ ' 


'•Mr.tl'fr 


r»-. ar.-" i . t •X't.i.j-Tirm 
• :*tu-r ir !•** i** 

>f«nd»nti 


swr or »»-• wr) 

i.Y' OF • 1.’ ) 


/.FF 1 C-* VIT 

rtvttL Act Lon No. 11*8S 


••r.' lAH SCOTT, bflnn duly nom depoeea and aayai 
., nvt I i"i tha tttarno/ for the nlrlntlffa la the 
«bov.T «•ntltl***! jrtlon nd ca fully f.mlllrr dth the facte aad 
ciroivt-mr r T' -1 t»fl ln thi* affid: vit. 

?. Ph-t thl* affidavit ia eobnltted ln o'>*-<oaitlan to 
the laotlan of boto defendante hermin for an Order n<ireuaat to 
36 (e) of the VOdrral Hil*f of Clvll roeedurr grenting 
r um' r/ ’ idnwnt to the defandante. 

V, Thrt thla affidavit la «ede on the >areonal knotr» 
ledg* of your de ement, auch know’ «dgo beian obt 'inod by neaaa of 
pretri'1 diacovory r»roc eed Inge vt\lch are rafarred to herela. 

4. The *'leinti ff o hereln «re mechanica 1 and eleotrioal 
■r Int en nc» werker p ln the atrin -nlll of the BM1IL! -HFH STCLL 
:ACKAW'»1 a ■' AfTT. Th../ eervice and ntlnt/ln the aeven etooi 

-roductlon inltf. vlthlr 'lid atrio nlll. Theee jnitr are, hot 


■111 nro er, not nlll ahl^li», contimaoua plcklara, tanden ailla, 
col 1 afcln nilla, «;nn**Mlng end co ld nlll ahlpplng. 

S. I viil not raUta la thla affidavit «ha wrl a n 


—%>■» tlca aa 


ftoa ad the nlaiatlffo 


ONLY COPY AVAILABLE 


\ 
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Affidavit of Wiiliam D. Scolt in Opposition to Molion of 
Bolh Defendants for Order for Summary (udgment. 

thla has been gone into aeveral timen before both by memorandn toj 

the Court nd by effldevltn of ro«nr.-l for ell ot rtlen. 

r '• * n ^ y of 1 5f., *n f nr»(>ii(»nt pu wlc wnt 1 to the 
win «-ontreet in forc^ vei. mtcr-d into brf-ren th<? com-v-ny m<) 
thr* inion. Thir 'Viy 25 egro-ment re*-ulrrd the oom ny to creati 
new lncentlve olcn* for «UI werkers In the ol»nt. Undrr the new 
nl; ns it <*er re-uired th.-t all lncentlve rw y b© brsed on the ■-orke^e 
11 Standard hourly vege rato" lnntead of the old ' tonn. go" eystrm. 

7. In cccordance vith thie May 25 aqreement, new plans 
were lnstitutod beglnnlng on or o bout Aorll 12, 1959 , whsn tha 
t ndem ml Ha received their new ‘ot/nderc hourly vage rata" ba eed 
lncentlve plan. The hot mlll proper received lts new plan on 
Hay 3, 1959. The anneallng new pl/n beqcn on November 29, 1959. 
and the contlnuou# plckler pl«n took effect on Pebruery 28, 1960. 
Pinally, the coll skin mille new lncentlve plan becatae effectlve 
on April 10, 1960. Thehot and cold -nill rhinpino „ims are not 
relevant herein, lnaemuch »e they arp.-rently flled no grlevances 
anytlme objecting the Uen» they received. 

8. The five production units aaide fro~t hot nd cold 
mill ahlpplng ell began f11lng grievnncrs objrctlno to the 
adeouacy and falmaaa of their plans shortly - fte r their P Una be-| 
oame effectlve. 

9. In Jarnnry of 1960, enother supplcaenti. 1 agraement 
• exocuted betwren the union «nd the 'om-, ny. Thie la callod 

th * " J *nu"ry 4. 1°60 Memorandum of Onder etending." lts purposa 
ms to «afin# "aoultable comoeneatlon' «a thr term ln usad ln tha 
**** , * r ** ,,B t. Concernlng tha etandard hourly wege rate breed 
lt prorldaa that lncentlve wagee ahall be pald to 
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Affidavit of William D. Scott in Opposition lo Motion of • 

Bolh Defendants for Order for Summary Judgment. 

-r'Td'iction vorkers wtvm rtael productloo ln tlw atrlp al 11 
fxcroi'r ln xirwnt rf of mexlmm ->oaslble output* It r lao 

-*rovl*>» v. in tha nu.* of indirect non-oroduction vorkara euch 
er til:; '1 luti'fa, th>*y ahall r-cclve fcTK of vhetavar incantives 
the direct, •. ether» roccivc. 1 eh.’ll not go into tha actual 
rvch*nicr of ealculetion rl'.-a I not holiave it la ralavant to 
tha notion jrforc tha Court. It ia sufficiënt et thia tlaa to 
noint out cH. t yv FÏSCH;*, the chlef contract negotiator for tha 
’JMlTUr *"r T.U.'OtKHr* OF ."JirniO re iraaented tha plaintiffs harain 


end all othar r»;rabcri of tha UNITSC **• TTCIMOkXKRf? or AKFKICA ia 
neeotlrting ell of tha teraa of said ;iaisorancl ra of tMeratanding, 
and 'Ir. Fiacni r wt ewnminod under 3nth concorninc tha iooaatlva 
pltn on April 20, l‘;7l, ln ’lttabirgh, "enneylvenio. 

13. Xn btr P5®, fiva of tha eevm productie» uaita 
bagan flling grlavaneaa concern in g thair nav Standard hmurly w|a 
rata baaad ineentlva plan. the plaintiffs hsraln baga n raeeivlng 
thair raculred 67» of direct anployee lnccaitlve aarnlnga on April 
17, lffcC. At that tin», tharafore, thay bagrn thair p*rticipatloa 
in tha direct productlon lncantlvaa. 

11. Xn alaillar faahlon to tha direct oontrlbuting unlta , 


tha plaintlffs harain bagan flling aiailar grlavaneaa in Jmm» mi 
19*0, eonplaining of tha unfair and unaruitabla retaa, t dil dh tha 
nav Ineentlva pyirtam q en ar at ad. The plaintiffs ara antitlad to 
d7V> of tha nodlficatiana, ad juati a anta and ratro-ectlve poyasnts 
vhich vare mada to productlon vorkera. Tha haad of tha peprall 
accounting dcpnrtwant of tha UekciaaM Plant Ma awihMd M 


July 9, 19*9, and in hla i 

at andlag to Fnga 101, ha 


i ■ ► 



il * 
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AffMavit of WilH.ni D Scoll in Oppoaition In Mnlinn of 
Mradu*! lor Order tar Smnmary |udgment. 

avoll Mo, thr» electrlcal »n«! .«.* ni^. l .1 intcn .m.. . . ;1 .. , 0 . u 

bo entitl-i? tr* CT.j of th** inerr*,e« « tv - ' \.n dir»ct or 1 
nia v.,~ , r - includod 'wnr-in rn :MMt fsr r. ƒ. ». n. . Ql i.» 
foirt. 'a. *-r hre boen hrad of tr \r yroll • t l.- „ 

!>1 ' nt for ■ 1 y »r.i anti har boon -it-. tbc I nt :cr Z r . j». 

hlr <Jo;iocition bo«;lnnlnn #t •' 09 * 11 , •*. • ott-'-r to th. - 

f#ct th t "orrh for record, vr * ra - uoeted 'j/ hi.- ej 'crlor 
con-mlnr. r «»r«5» r«varding the aachnnlcal nd electrlcal win- 
to nrnc. d«» rtnont. ’t " 59 . 15 of hls deroritioa Mr. r.oeaer 
* kM th * Vla. 2 «x think lt I. . known f. ct that 

r«tro«cti\M hes not bom pa ld on thla grom.' At 'Wr 23 of hla 
dopooltlon. 'Br. -oreer lndlcatae thrt the 54 inch tanden nill 

P'ió Ita retro—.et ive ln 1*64 and thrt othar :nlta ware pa ld 
la 19*2 and on »age 24 of hla depoaitlon hc indicator the tlaa 
rlod lnoolved we Aorll of 19*0 to JUnc of 1?62 on all of the 
ratroHictlw pmymtmtm. fbi "«gr 25 of hla depoaitlon Roeoar 
•tatas thrt the flrat eeaneh for recorda wi nrda approxlmtely 
June of 1*M, Hla dopooltlon ladlcateo on "ace 40 thrt foor out 
productlon unit retro actlve »>r yaanta vvr» nl* beti 
th * r “ r * 1942 19M. Other recorda obtelned on protrial 

dlaoomi auch ao the nmrandim betwea G. i. OBir JM and J.S. 

"ovoManr 15, 19*6, indicator that the fifth 
duet ion unit, the aontlnuono nlckler». na ra na ld ln 1'M. Ottrlnf 
nll of thla tin. fron 1-62 to 19M nothlng uhataoev^ « p,id 
pUlatlffa horoln . tho ninorandun rafarrad to abova ia 
,ta ** »«rf»«oa nf tha Court aa rahibit B. 
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Alfidavil of VVilliam I). Scoll in Oppnsilinn In Mnlion of 

Bofli UefeadanU» fur Ufdti fur Suataun 


ir. Xt U tha pM&tlon of «ho plalntiffa ttot 


th ir w!’.'inlv» rr^raiMitatin ia contract wttara 


crr ••it» 1 v.o eo«***ny h*d an obligMian la IMS, 1H4 


to c»n to it tljit the «1-lntiffa «ar* naid thalr ahara of 


r*Uo**ctiw *■ r*a -«nld to produetiaa «ar’itri throufh tlw 


13. The aoiraiy la ita aotian papara for • 
judqarnt Indicetaa ia tha aupportlag afflfaaita that 


laa utv tio*m ara dua to tha ol-iatiffa 


that tha effar 


obvloualp 


ly ga o aroua. Tat ia tha 


aad Nr. Parguaan. tudi ata 


la on "ag# 3 a of aald 


indua aa foll 


' The ad juatad rataa mt* af feet ad rat r o-aetlaa ta 
April 13* l r 5*>, aad papa n t aad* to 11 noaitloas lnvolaad* 
tiog poaitloma in tha aachaaical aad alactrleai group. * 


mm chaaieal aad alaotrleal 

activa payaant «aa oada to 


int for tha poaitlc 
«ara la ft uaohnag* 


“Wa did aot adjuat tha iaoaativa ad ju a t nan t fa 
aaohaaftoal aad alaetrioal paaltiona by tha laclaaiaa mi 
liaaa produetiaa at thia tiaa* for r aaeaaa mr tariotowa.* 


nattl* 


14. In rafarriap to tha 
t aa aaga S of aaid aaaam 


>ffar of aattlaoaat «ai 


it ia ladloetod that aa 


lioal and al 


oa ahould 


lp partielpata la It." 


IS. On hga • af tha 


th<t tha poaalMlltp of aaoaratalp ealealatiag *i 


*rp it i« 


obl iaat ion to tha 


i'aleal rad al 


tha atria aill ia nll. Tha n 


(with tha 


ptiea of 


ld aill 
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Affidavil of William ü. Scoll in Opp<milinn In Mnlion of 
Bolh Defendants fiir Order for Summary (ud^'m-nt. 


Otieh h-vr never been confceatrd) r*» <-i».h*r inaul f irl«.rt or 
l.-cVlnfj entiro'y. 

‘®’ ** c l < * ?r fron r-;rdinq of thia inrrnnr’.nd j.-n th. t 

thr defrr* nt. 3 THVM'ÏI ST«'„ COM'^Y, ,Wi„iu*y h r in obli- 
g tton tr< -.ry to the nl»lntiffr undetrrr»!r.rd nnonii ->f «jnry. 
Further, the only reeson they * re un hl- to r> nn , t thia tla»e 

i« b.. 7ftirr thr n-aM*ry record* hvr hert» lort. nianl C ed or 
deatroyrd. 

*1 . It is lntereetinn to note i n thr- <!*oosition of 
%■. «oarer on "nqr 117 th.-1 the neceseery r-corHe end wrrkatieets 
^drieh -era lost voald never Ln the noref cour re of events h' va 
l* f t th * I *n«k«'*nna Plant. In contr. et to thia ia tha statement 
i Page 117 of the Mrrch 3, !*>•' , deioaition of G'OROp 3RYS0N, 
thachiaf of Xndustri'1 Fnglneerlna ot tha Udcwnu P|*nt «hare, 
throu^i hia counsel, tha stateaent la «ad» thet reoorde go to tha 
cantral record-fceeplno location rnd th't the loaa cbuld hrve 
occurred at ahinmont, storege, stc., hut not naceaaarlly et tha 
jLaOkavnnna Pint. I think lt la clear fro-a the deooaltlon of >tr. 
Roaaar that lf thaaa record* ara ln fect loat or misolacod (end 
Nr. Rosser lndlcataa thet never ln 35 yen re vlth tha Ment lui 

auf* e thlng ever h»pnened before) th t the loaa dcfinitely occutrjd 
ln tha tw> dra «enne n»nt. 

18. *r. Roaaar. ;« Chiaf of ’Vyrol 1 —ounting, knaw 

¥ " ry ** 11 ** r ' t rooordr ha naadad to canputa the retroactiva vege 
•djnataent to ttta plMntlffs hereln. Yet on «»ge B3 of hls 


'apoeltloa ha is nakad tlm follovlng miestion: 


•Jr 


your records ln June of 19M 


^® u 10 Rf. Rcheabargar and askdd 
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hin to rr-do thla at thet tlaa to raplaca thau r«osr4« ,a 

. T i' hn voold h-ivr h-d thrn I nrobably could hrva. I dldn't» 

. Vo s «*id not go to hl*"* 

.*%. No 

r. Vou ■a d» no lnrulry of hla >t p11 * * far aa dupllcating thau 
loat racord» >g'ln’ 

n, I don't thlnk I did, bot *a I aay Z don't thlnk ha could 
h*v*> don** lt nyvey. 

0. Bot you **d« no lo'-’itry’ 

A. No 

1*>. On P«iga 32 of tha Roasar Danosltlon, Nr. Boaaar 
indlcataa thnt f o Hoving tha dlacovary tht tha nacaaaary r aeord a 
var» loat, ha ranortad lt to hla Uaaadlata auparlor, dr. JAMES 
«DocnouiE. 


Q.’Dld you raport thla to Mr. 

A.'In thla caaa Z vould Ivva to aay 


O. You dldjan 


■yaa. 


20. In tha dsposltloa of Mr. *oodhouaa t Ukai Jo&y 2S, 
1**70, at °aga 23 ha danlos avar h»ving spoksn to Mr. Boaaar 
eoncamlng any lost raoordai 

U. And at no tlna uo uatll you laft thara dld DaOid 
•osaar «var com to you and aay certaia noords couida't ha foaad 
that vax»i loat** 

A. Mo air. 

Q. Okry. And you nasar lnatructad hla tb naka o aaarOh 
for any noords' 

* i 

A. Mo 



21 


itlon of 





Ho... Def.nd.nU for Order for Sum«n«y JudgmenL j 

l «ion of tkl pUlntiffe ineentive we ges are cell«d “%orVeheJt. 

""** «.«u u... h,. 

*”“■* ""*■ « «■">« —lo,»... Tht, r , fMl 

*" < * pt f ~ •** »»•«. -0 t>~> 1$ , 

«.-« «r. „o. H.cov«M ro, ». ,,„ t tl „ ln th , t 

««.*«. v „ tom ^ 
ln '—'*’»»*• “<**•*» «w „ I 

re-do the vorlt.heete. The payroll - __ j 

p*yroii rvoorde are reteinetf in 8ayi or J- 

f„ fo», -to o,,. 117 kia ((pa _ ] 

■itton T. » w « t.. tt ,. t lf h . „, 4 th „ w>rolJ ^ rtid) 

•re the b/ ,-is f or th^ ... f 

ior the M>rt«h,-tr. n- rouid hev* com the Molt 

ue to the l'IntiTf#- in . 1 

" 1 “• -» ’»•"'*.« (or not „«„L 

o wwnn u» , yreu „ v .,., ^ tMki l 

*"* "**'"• — *. , tol lw „uJ- 

«. tt .^.. rr fr o„ 1>4 . t;-l ^ I 

‘ b mrt r ~" - «in .1- », wu tKor4 . 

«... .f ..... —«,w,„ u w Joa# u t J 

M ' *~ rCh “• ** ~ «««t ... . LC „ «. „j 

rg tor the niaelng record.. (v e n 113 ) j 

«. *. **»« 7. i. ,n„ . llt , tant , n 

“* - -- — “» r 'P»rlor of 

. «O-te*. »'*.—» Jon. h . m p>f> 

«*♦ «o ~™. nnn». —i. o Bl-0 . neMm M<M 

' ■ 1 * rt * e -’ *° '—■»*««*• •«« t» yMr . .f r „„ tl „ 

““ P, “* "• -‘«W .. 5- 01. «opMltloi 

th *‘ ” * “•* Pl-t ^ T 

l " -> t-« ««o.. 0 . r „ un ^ T 
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tin plant lml to ooomt* tho totrooatlva p^ynont. nooeooary. 

24. In rionry, tho toitinny of %• Uw. ttr. lootor 
and the othoi bethloheia Official* cloarly ladlieateo thet on <m> 
dotonaiaod Muuit of aoaoy is dun and oving to oli of tho 471 
pleiatlffe la «hla netten. Purther, thot o eearcta for aAaoiag 
rnoord» mi aeppooodly aade ia Jtmo of 1964 by Ito. Poeaar and thot 
tho noceo' ry varkohnnto mko not fouad ia hlo offiea. Hut the*: 
uarhnhontr rhould never ander ony eireuaataneeo havo loft Ito. Rooo 
office, bit th'tonly tho myroll records uooa whidh tho vnvkahooto 
wi boeed •ou’.4 bo eent to daylorobury,'’enaeylvmlc for n reten- 
t lor 'Mrled of four yeare . Th t wh<*n *to. Ropnr Jlr.covor*-d tho 
aboenr* of Ov* reeord*. he adv Loot M- rmrior, Hr. 'oodhouao* 


o 


and that h« '* h elven no («irthcr ln^tx uctlonr frrv.» * *. 'foodhouoec 
Ito. Woodhoiar in turn draloo over knovl» or leem lm about uny 
aueh loot record* rt anytlao prior to tho date ho gnvo hio 
dopooitioo -joder o th. ?to. loirw otetee that never ln 35 yearr 
hen ho ow loot a rcoord boforo and alao otetee thet he eould 
havo e<*nt to Sa H o ob hag g foc tho eeyroll r«teerde to r*coaetruct 
ttoo «lnolag vorfcohoeta hut did not do ao. Zn ddltioo. ho etatoo 
ho eould havo gene to tho coat accounting dopartaont at tho 
1 n rth a w a »laat aad lacuirod an to vhethor or not thoy eould 
roootootruct tho «orfcohoeta bot fallod to do no. lt la al oor 
fren tho tnotiaany of Hr. Lov end Hr. ftonoer thot nftor n totol 
ratntlM portod of o lx yeero, vyroll record* nro deotroyod na 
o netter of «ouroe ln the tayloroburg offleo. Yet at no tlaw 
did anyona ia 1 *im dio a tho atoning mcordo vore dlooovorod 
■Otlfy tayloroburg aot to dootroy tho aecoonar 


I 



ry o- >roll reoorda 
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lnrolved, *nd .. e re.ult tba.. «x.yroU rceord.. uhlch eau ld hav. 
|b*.n <*■*» to rrcoa.tr.rt tb. .ia.in q worhehoet. ha», ba«i d.atroy. 

rvmrn JMMS, » forser ataff rapr.eentativ. for 

l"”* n " KCTS ° r mKr - ^ 1" «W*. of the hrndlUB of 
pV.inUff, grievnoaa referte to . ar Har In t.hir ,ffldevlt. 
^ «nrlavance. vore n -uber B-n 3 » *-3141 ^ ^ 

applied to Uu. . luctrloal and oecnanical aaintanenc. uorkara 
•ra tha "l l»tiffa h«eln. At n atfc Jw of Mr# aopdoltioo 

fk« .r„„e it. I.7i. h. lndl cot~- ,hnt at Laat . nortlon of hl. 
raprea-'ntatlon of tha -l-.intiff* „onn wit’. •-* too^a In wf 

****** PjrtVr * hr l nf ’ie*ata« ttat U.a cnly rearem ha va. , wMb , 
tha :4aiati*f « ei . * to *e*»lur.ti-h» --r the plalotlff 

-nt,d o, -bi jrat. ’ ,ot >, UP ... * , , m , ir , r , t ^ ^ 

•o. In feot. vh.n t».a ~aee w * rMtr-f, ln -o-nber of l<* 4 . 

Jordir aa of tl.e o^inlon that «U r, „min* had oe», 

r-»»olved. Tn -o* U6 of th. f i«r» -roitr.tlon be.rln* tr.n.crlp, 

hald «ov,„ t 18 . ne4 , 'x. .Vrdin l„ U , oani.,, -tata-nent to 

Uia lauartt I vim >1 ra atrtaa aa foll-yvr». 

* 

•Wl. they ari t^^ff™* SZ-ïliZT*'' ' '* r ™~ *™ ra co*>1q, 

901 tb be a.jraad toTbut lt la m, ’llff' M, * t ■ tili 

they ara to. tÜÏÏ Ül! rrflSf' “ 

** ht q*. voutd raflact Uthie riH! " ' 4 “ t#v * r **•» 

?6 * In 0ti> « r volf '*' '*• rdin la r.ym, ^ /our ^ 
fio. Productie» unit. *,ich haau fllad „rlevanca* havo not 
raao:vad and tfc»t lf «ad o»«i thay are mqr—ê to any ratxoactlaa 

- 10 - 
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rnounts p*ld wlll *lso be to tb* plclntlffs. It le tho 

powitlon o£ tv pldntlffi th t m International ataff r*pr*««D- 

t”tlva, chergod w&th tho duty of r#’>res'>ntln« the plalntlffo la 

«rlxranc» proedurea and of kooviag vhat hoo yooe oo boforo oad 

vhafc hit ta’-.on ilaao s«varding ralatlng grlevanen*, Nr. Jardin 

had aa abaoluta obl lg.-tloo to Info na tha umpira at that tlna ln 

f!o»*abir of l^Cd, the t at loaat foor out of flva produotloo 

gr la van cc a ï)fed blrgod* boon raaolved —* fc-fl Mm n 

h the flnal rbltratlun hoerlag, tho coop’ny aieiply rolntorotod 

lta poaitlon *tcted fvny time* boforo th*t "tho oortp. ay Va noda 

tho atatoaant on nanerous occasion* that to the out.ooa of 


thoa» ratec. If tl*y era chenced, thdt th. aporo^rloto ch.ngas 
wlll bo toe dn ln the rato ln • uooMon. "v it ace-aa to jk that 
thla la-te ln r~gard to wolting for thot- rator to be cottlad 

la moot on th » haalt of that atatomant >n> thot cani txwnt by tha 
eompany." 


I havo lnoludod o copy of the fuul grlovanc- hoorlng 
tranaorlpt on Kevoite ld, 1964. for roforooco of tho Ceurt^-C ) 
27. xt lo tho poolt ion of the pl.lntlffo thot not / 
only dld tho dofondont, UTUi aoii 3f*rx Ccx.POlUTXOM hrvo on 
Obl lm t Ion to make rotrorctlve paynants to the plalntlffo U 1M2, 
1*M # and 1964. bot that tho dofoniant Union had an obl loot Ion to 
parouo tha plalntlffo rlgbta ln a roononably dlllgmt fa ah ion 


I ooo to lt that thoy wara pa ld «long wlth tha produetlon wlta, 
at tha very loost to ba aooro of tha fact that prohictlon onlto 
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for ». otMbtlff. ha-., „ po..!,,,, ^ TOtM . 

recad. „ era,,,. retrteetla »yaot. Om. „ a, ptelMlff. 
renld no hnv. boen loot, nlepl *c.d or datroy— by thr i , , 


or .« l...t w b.a „ ,„.a,,„et- aftw. ^. lt 

datrrctlon b, tb. coaay. .. f . Uu „ „ ... 

«Of tb. nl.tntlff. ver. p.10, lt 1. no. ltpaelbl. fot tb. .«pM r 

“ "* f.ot, U p «til O., - „o, 

tb. oor^vn; yild at .ven eo «o f. r „ a .dolt thot a obl lpotto i 

du* and o ving. 

"R. Thr- vnion h*d no rlytat in Ji.ne of 19M # vh*n 

MV#rn ’ ° f th * ,?r0d,,Ctl0n n off. t, reent 

“* .at-ntt on WW « tb, c~r, a. t «,« 

l*ï •» "do In tb-, Inoatia, , M ,,b p„,ld onrv. - 

lof tb. Urn-U-m. lnvol'.jd ba., -ril-, .-.po „..-ly to tb... 

tlv... (.-pat Inca tl va cranltta u „. ,«, , f m4> 

haao .. .'.-Mbit 31 Ib fat. ,, art tl». l„ •«. c( ,* 4 . 
lt a. b», b, tb. «la Or certrmiy ,bo..ld b,v. ba art 

both a. hot «11 oro~r od tadanliin „d raolvod a.lr 
ratrmctlv. .0maant t la., .» b.for- «tb au,, 

h*ving been n. - < id to th>» -ir,Jntif tr . 

2 r . It U Jnt.creating to noi in th« t<-ti-»y of 
n»»I0 bOftro. art tb. „r.t ,.„ob for room, 

»«. „d tb. off.r of aroat «. praat- t. tb- pUlbtlff. 

*“ ^ • h ° rtlV *""* “• —o-oorat of al. atla .t 


tb. u.,a bl, a a. pf w o.pcnat o- «... a.t , 

tb. ot. taat ar ad. 1» the r r.. nbc. of por b,mt by I.VIPO 

. Ubia a-t ai. »*»» tb. na« ay. 

yo*. tav* ooming, o «3 thi* 1. «u y(W . 11 9#t# . / 
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Affidavit of William D. Scott in Oppotilion lo Molion of 
Both DefendanU for Order for Summary (udgment. 

Thlf» originel offer la att*ched hereto ae TUhlbit E for refrranca 

of the Co »rt. 

30. In edditloo to the other factr. recited hare In, youx 
deponent h'.e dlrroverod through -retr lal depoeltiona and other 
dlaeovery «roceedlngr thet an Bgrwumt vai entered liito between 
the tvo drfendanta heraln an or «hout May 15, 1961, conoernlng th« 
hot mlll prooar and tandem aiill oroéustlon grievencee. Ihat ln 
accordanc* vith r.ald agreenant theunlon vee glven untll Jaly 15 

1961, to notlfy the comoeny uh.*ther or not the proposed revlalona 
and rftro-r*:ttv<! piynenta mad« throjeh ’Vy 7, 1961, v>ere acccptabl* 
to the inicn regardlng thoee tvo contribut. Ing orodartlan unlte. 

Ttint furtacr, .h-n « grlevnnce r» .attnc to t.ie ot r.illl proper 

and tanden al.!* rcachod the arbitratlon stago la Kov nfeer of 

1962, the ’nlon «oa not «11 autleflcd to eettle the grievencee 
beaed on th?* "r«vlou* pronos'-d retroactlvoe, Vit the- arbltrator hal 
no eholee ln the netter. He v»«- re'ulr'id to flnd &<.; - Inat the 
unlon and flnd the grlevrnoee untlmely end to diamlas them 
becauae ln faet the unlon Vd allovod the Tuly 15, 1^61, agreed 
deadline for objeetlon to naae without taklng any r-ctlon. Ae a 
reoult of thle, not only have the pl Intlffa been deprlvod of thel r 
lawful ehare of the varioue retroeetlve payn u tw mede to 
prod.iotlon vorkara from 1962 through 1966, but ln «ddltlon, dua 

to tha arbltrary mannar ln «hielt thoee tvo oroductian grievencee 
«*ere handled, even lf the neceaaery «orkalteete «-r» ^vallable, 
the lamnt -* ld to theae •x-oduetian vorkera vea never agreed to by 
tha unlon and In fact uae avordad by tha arbltrator becauae of 
the unlans defnult ln felllng to object to tho werd. 





' 
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'tf. T-rdln me aleo ln eh-rte of the handllny of the 

rrf,-red to hot tiU end tanden, «1X1 «rlmae,. and on n.go 

24 and 25 >: hie deooeltlon ha edi^its the fact of thelr dlanleeel. 

I h.-.vo att ched hereto ae Sidilbit F the Docieion of th-: Ii^rtlal 

in thee- t-o grlevenoee datM toy 23 , 1*63 oy v*»ich they ux 

d lam la eert for failure to take a tiraely Appeal. 

31. The* plalntiffe nalnt^ln tJut due to the "tongue ln 
cheak genrrnl h ndllng of ttie oroductlon grievaneee ae well ae 
the pïaiatiffa own grievaneee by Mr. Jardin, thet none of the 

grieveneer incl ,dlng the olalntlffr ^-re ever decld-d by en uapire 
on thelr itr. 

3?. -V en eva-ople of the *nd erbitrary arnner 

ln vMeh t’,~ :*1. Intiffr f. r. ,-, V ro-,n^J -nlon, I 

have attreti-* h’r-.to . cooy of tin 1 -tter or :eo*>r«ndu« entitlad 
" R ™T ** ** **» 30 VTM-W 1 XXTVtnm AT DSfflL'SM 

•TT KI, TEHOfT JMMVir 4, 1,60 .V», t*.. T .Ue meoor.nd™ although 

unelgned, i. detrt kreh 7, J/>6’. A «,ny of the -a-m 1. attachad 
hareto for referonco of th- Oourt .• * xhlhlt G. o. i ri. ch er ia 
end ln 1160 thr, Ohirf Contract H».otiotor for the hnltad 


ttaelMrker- of America. A readlng uf hl* «omornnJ « v-ill show 
that it concern# the apolioation of tl»<* nw et'ndard hourly-vag* 
rat.' baeed tncantive. to diract -erker. .. -ell to tha pl.in- 
tlffa herela. In hls Maareadu*. Mr. riecharr enpialne tha .aanlag 
of th. vord direct v* Indirect «eoloyeee. In eddltlon, he anplel» 
the fact that laoantlv. -egee *1U be «erned for productlon ln 
«no... of 72S* maxüa» roe.lbl. nroduetlcn. He rtnfinee tha.e tw . 
U hls —«randon and goee on to aay thet Indirect orkere are 
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aotitlad to *7* of «ha direct üunetlvM, vMa§ mm he 

fOM «laag* •eginning an 9 age 4 of hls nenoraadoM, ba fifr»i« 

tba by 25 agreaasnt and the reculrenant that InceatifM ba oban«< i 

W aaaply vitb lt. On Page 5 of blo Haanranrtia, ba laJloetee «bal > 

on «ba average a pradeotion wikar abould aan "aaarly lü ia 

aam lage." (The langban* reductloa ia that fftgura agoearlng U tla 

maaerandun ref laats «ha indirect «erkers dara.i Th la ia la affect 

saylng that * nroduotlon «odur caa evpect to aan a IJK par- 

foanaa* on a vaat. -to-wesk beate# and that a non pc o J 'jatlan 

mfcor aan ba anpectad to eaaa ui.7«X oerforaanoe. la feot# 

very fev woki, lf aay, alnoa the oownencanant of thle act ion 

reaultad In such lncentlve «ngee. 

M> b, Flidier, belng the chlnf contract aegotlator 
la cartalnly roepensibie to the nebbere of hls Union for «ha 
oontracte he negotlatee and hst is eontalned in then. At the 
tlne of .lis 'enosltlon, in Plttsburgh, in roril ->f l'J7l, ban 
Flacher could not recall ever ha ving neen th.-> «enoraadun* denled 
eny knowladga or exnertlee of any Kind in lncentlve asttere and 
cLaiand that One wrxiAH JACNO «na the «xrert ln auch nattere 
«ban thia mm noranduai wi prepored. Mr. Jccko, to no one'a 
surprise# la nov deceaaod. Mr. Plrcher then gom* on .a atate la 
hla depoeltion that althO'icfh ha negotlcted the >hnuary 4 Maneran- 
dun of ttoderetandlng rcrulrlag lncentlve vagen to bu pa ld onar 
•®d above a oertaln percentage of autivjs output* chat the talon 
had antloiosted or deelgaod no nethod vm teo-v^r of polioslag »t«r 
retsirt sant »nd that in fact he ae chiof contract negotietor bas 
no Idaa nar dooa anyoae el as in the unlon ha v<* any idee of «hst 
’M’d of nadans pnoalbie output MS na." 
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34 • thi* naoorandun «u suppiiad to Union paraonoal 

and found lta *ny lnto tha banda of the rank and file voitora, 

Hwl» yrlsvances c la Lm that thay era nat ecrnlng aufflelant la- 

eantiveo if ft. f lacher' a oenorandun la any laf laat Ion of tha 

truth, than thay are correct, with re yard to tha o’ala tha 

dafandaat, 9ETHLF3TSM STHKL CORPOnATIOB, that "the plalntlffa' 

clclaa have U»en flnally daternlned and raaolved In the yrlewsee 

procedure and ln arbitrotion." Thora la to ba aura* a daalalon 

of the arbltrator datad July 13* in*», whlc’. dlenlaaaa the plaln- 

tlff* grlavancaa. A co py of thlr dcclaion ls *tti<ch(d harato as 

Txhiblt H for rafcrenoa of tha court. Vou wil! nota ln n readlng 

of the "'eclsion ttv»t tha ui^lre ctatas* 'In cach caao rianayanant 

clnlaa th t ln theso ■•tor. • dlnga all lnried have bean aettled by 

the nartlofi thomalver rnd that nothlng renalnc for thf» umplra to 

daclda. 'ih c cases ar-» h«ri for « rui ln', on thln cVlm." 

*’b'" •J'apire than conc)jdcs tut ln f et «11 i?*uss ralsad 
by tna gr Levonces h-'.ve MtV.er ba«n wi ;»Jravn by the -.irion or aett- 
led by tha p-rtlce the.aselves. ior p»ir;jop.»f» of thlr. motlan* I 
refer the «*<rt only to tub-taragraph 4 of tha unplre's daalalon 
whlah raada aa follova r 

d » 'The clalna ra lat log to tha level of aamlnya derlvw 
froo tha vartoua oonpooant lncantivaa ver» rsttlod by tha part las 
* oaatlng of tha joint lnaentlve conrilttee on Jun* 2. 19d4, 
upon tha basta of • eoraneny atatonant that ’cny sdluetmanta idiich 
nay ba nade ln lncantlvoe vhich serve aa co^ronante of tha 
lsoattivtB Inval rad hare will alao spply to thaaa incantlraa • * 

15. Th is -ma the gr lava nee nrorandlnt in which ffc. 
Jerdla for tha onlaa made the statement in ♦>'•* oo» nii.fc brief thst 
four or flaa unlte had hot y*t bean -ald retroar<-lv*s and he a graai 
vlth «ha atatoaMnta mdr by tha oon-vnny aa iotad. 
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I 

)6. Thr aantal» th®« oortalnly U i*. Jardijt * 

'|h ' •.r-ï". ’.y n*ad mt th® plalttlffo «jritwranros . 1 ® voild h®v® in* 
t . - i«d th' arMtrrtor O# the Saet Of the 3 datay in .vtylng tb® 

y %« f % I 

nleintlffn, «t vai riotto dtagoa in kh® qrievanc® procoading *ion th® 

é v* , 

o -ortuni / pr»»jrteJ Itoalf. .Tbrt in any even*. th»ro ar® rlsarly 
m ’ciêt on® of rirblu natw^i f®et in t:ü® o i tien. Purther, 

|u i® -mtanitt d by the pld^U^i th®* «h® .«efendaat® her®in hav® 

• • ,» .0^ • 

fiiiiad on tit® imtft of‘tb«ir davl®^/ pof*«ra to Show. on bh® 

e 7 


vA 


p ?«• th Court t *• iuüt ®f «sy trlfehle ?e*un ot Pact. 


1 

I* • 


’*• Pknr th^ nuorii itat«f hcrc&n# th* plalntlft 

.* * < J*- * 

r ucat® 1.1 order' letylag both notionrf for Bunmary Judgaent upon 

• I 

t' • Troun t <1 Uwt t 10 dafudant^ bsva iailed to tirtain th® bar* 

!« -. of cl. r\y ®nt. btithfbf tb^lèdk o# ®ny trlible Ir«ue of Pact 
■ roiuirr . «nfl tot 4 triabl® Iimm of Haterial P«ct ®*iat« as 
||to 4-.*th<r or nut h* jalon breSched ht duf y of fair »*pr«®«n- 
lltA im. to !i« piel itlff hy th Hit éllogod uttitrrry and parfuno* 

ijto-y h .ndl ng of t >• pUlniLf^®*® grieven..®*, and as to vdiothao 

* # ' 

ïr not th® dof and* t, HfTirjRCt PT‘510., h&n * noo«t*ry obilgation 
to tb® plamtlffs. mailt. . * 


w rn to b for® n® thiO 

dey of J«n«i ry, JLfJJ w 


II 
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Kxhibil A Alfachcd In Affidavil >.| 

_ Willia m D. Sci.li, 

m 

«Ixty-seven percent of that per¬ 
formance. ‘ • f »:~. frVc . . 


BY MR. SCOTT: 


'-• v '.: 

- » is *1 I’ » 


, m • . 

• • • • 


"■« 1. rlght, th. t „h.„ these pcrfon „ ailces 

g lv .„ eo rou> to el) . Cose Accountlo8 

Departaenc, tb. ..ch.nU.l .„d .Uctpicl 
worker* .„„ld b. „ttel.d. „ otll d they „ ot _ 
to thet increasc? W t : • 

• I 


MR. RUSS: 


MR. SCOTT:• 
MR. RUSSfhc 


I object to the form of the 
questlon. It is the ultlmate 
concluslon of the law sult. 

He can answer. t 

I made my objectlon because 
the questlon is lmproper. 


S' "infi olc ni'd * f. 


BY MR. SCOTT: 


Vhen the Cost Accounting Department gave 
you those, would the mechanlcal and 
electrlcal malntenance, as Indirect workers, • 
he entltlèd to slxty-seven percent of that ?n 
IncreaseT :* • : * . 









MR. RUSS: • 


Ml. SCOTT: 
MR. ROSS: 


ISS: • Sm* objection, that conclusion 

t cCi.J-.iv •:? without stating the facts, all the 
ws iccrw facts. Tha ultimate conclusion of 
• c t-- -••••■• the law auit ia the queation you 
ilrpvjy :*‘ar# asking now. 
jOTTï Can you anawer that queationT 


If you know. 


r. ïWJ of 




THE VITHESS: . All I can aay ia that the indirect 

«'«*' people get sixty-aeven percent of 
&. I: t. the total performance. 

" Vnatavvr n-.y ■ r-. r.; • *. ti c- ?*rc n:. -••■rftrr.rwi . 

»Y MR. SCOTT: 

q, Heil, you got workaheeta from the Coat 

Accounting Department for production workers; 

is that right? * ' f-^outved chr 
A. Right; c e ‘ >»-.» . • • 1 t tnoir o*»n pay, tlift‘. 

Q, Showing old and newt > •* i .’crt..:.* :c*.J .cc 

A. Right. • 

Q, Thia waa in 1964 or approximately there abouts? 
A. Approximately, yl~ ' r '‘ *• *-*'■'** x ' “• 
q. And'the production workers percent performance 

lncreased in accordance wlth whatever shows on 
that workaheet; ia that right? 












Exhibil A Allached I.. Affidavil of 

____Wllltam I). Scoli. 

“ ------LQI 

Well, through, the receipt of whatever 

settleaent of the grlevance the performance 

waa Increaaed. 

We got these worksheets, that grlevance had 
already been settled; right? ' tt s 


Tea.it.c: 


Those worksheets showed yoi* as a result of 
whatever those negotlatlons took place, they 
showed how auch was paid; right? s r. 


Right. 


• . • •» •'#*1 • • - 
• 4,9 ' » 


Whatever they Increased the percent perforaanci 
hyt . 

Rightv(v . v'iicc £. r / ... 


8T Y.l 


Right.-, «i • Cisco; ii rij.*. 

The Indirect workers under the contract at 
that tlae would have recelved the slxty-seven 
percent of Increase In thelr own pay. that 
- P er cent of performance Increase related to 
thelr own IncoaeT-rf* : _ a.- - •: 

That Is a aethod of calculatlon. 

They wovld have gotten slxty-seven percent? 

thic vas the aethod. of. calculatloavjld 
they net, *ixtv-s*ven percent of rhat percr*.; 
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Exhibil A AUached lo Affidavit of 

_ William D. Scoll. _ 

MR. RUSS: - - Tou asked tha game questlon twlce. 

I 

Thara'a no sense aaklng lt agaln. 

. EJJ.": }■ •.•{*.; '• ••:• t? iVcetii. 

BY MR. SCOTT: '* • ; -• ti tt. 

Q. Thosa two percent performance flgurea, 

Mr. Rosaar, tha old and new flgurea for 
productlon workera coneernlng these four unita, 
tha dlffaranca batwaen thoaa two would ba 
applled to tha varloua pay periode concerned, 
*60 to.*62 or vhatever, '60 to '62, I thlnk, 
and they would ba pald an Ineraaaa In thelr 
pay detenalned by applylng that dlffaranca 
In pareant performance; la that rlght. 

. # 

MR. ROSS}: If you know that.-. tolt!. 

BYMR..SCOTTf 

■ The new percent performance? 

A. . Yes*o,: I i-.ustn-v.lt, b\ l I c 

Q, All rlght. Mow, the Indirect worker, the 
Q, people that I repreaent, would get,;would 

they not, alxty-aeven percent of that percent 
performance lncreaaet :tt. •; .. 


II < 













Kxhibil \ Allached l.. Affidavil ..ƒ 
_ William II. Si.oll. 
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Yes, if we have the sheets. 


MR. RUSS: 
THE VITNESS: 


If you have the sheets. 
If wc had the sheets. 


BY MR. SCOTT: 

• » : . i '' : 

I How. if you take these weekly averages that 
. ... *« looked at before, you take these weekly 
. averages for production units for the weeks 


. concemed froin April 1960 to June of 1962. 
would you be able froa them to coapute an 
adjustsent for the Indirect workers? 

A* Well, I could. 


MR. RUSS:. 


An adjustaent, he sald. 


... v*' 

BY MR. SCOTT:... • 

J ‘* .! i . 

Q- If you ware asked toot 

B* I could give thea an adjustaent, but 1 don't 
thlnk it would be fair. 


S' .H*>y,..don» t you think it would be fair? 

A. Bêcause I don» t know whether it is old or new 

3* Let's assuae, for the ninute, that those 

are old, the old percent-perforaance figures. 
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Exhibil B Atlached In Affidavil of William O. Scoll. 



NOV IA 1966 
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Exhibil B Allachrd to Affidavil >>( William ü. Suill. 

DrUUed below ls the historp of certain adjuetaenta wade to each 
of 5 of the 7 *P onent ' P«rte of the Mow Plan Incantlre eatabllsbcd on 
li-17-60 for Heehanical ft Electrical Nainteunce enplopees at the 79" 
Contlmoos Sheet, Strip ft Flate Hilla. The adjustaunts listed ara 
«nlj thoee neceesltated bp dc f l ci o nc l ea in the plan fcmtlred and ia no 
case the rasalt of Artlole T-2c ctenges. Due to thls mj increase in 
perfomce resultlng ttxm the Application of the adjoatnoit had a direct 
hearing on the aendnge of the Strip Kül - Heehanical ft üectrlcal group. 
Hot Hm Proper 

A Mm Plan Inewtire ms eatabllahed for thla unit on Kap 3, 1959. 

On Oetober 12, 1960, the wit was put on an lntarla rate basia of pep 
<hM to the inetalletlan of 3 new Coilera. Thla basis of papwont was 
tenainated on 1-29-61 by the Application of a rerlsed rate bas ad on the 
72j5 forwula. The rerlsed rate was applled retroacUre to 12-20-60 for 
the HUI peopla onlp. This action was the rasalt of an agreewat made 
•lth the tolon on or about 12-20-60 (R.fcr to letter ttom W. 0. Snith to 
J * n* WB ® d #honse, dated 5-10-61, Subject: 79" Contlnuooa Sheet, Strip ft 
Pinte HUI). Although the rate change racoanendation effectii» the 98* 
forwls for the contribution of the Hot Hill proper to the Inca: Ure Plan 
for the Heehanical ft KLectrlcal group show m offecUre date of 12-20-60, 
the paté tor thaee peopla ac taal lp bocane effectire 1-29-61 without any 
wtraacUre application. to Map 7, 1961, due te certaln dew-we -t 
the rate (Oontralled tawperature rolling, Allowance ninutea for start 
tams after sd^doled repair torna) adjustwnts were nade to the Incaitie». 
These edjaetnente were epplied to the test period for eech posiUon paid 
IneenUre baeed whollp or partlallp on the perforawce ef the A>t Hill 
pwpnr *d an «prapriato rarision was aedo to the la. of oech poeitIon 
ineelved, i n cladln g poeittans in the Mechanlcal ft Elactrical group. 







% * 
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V xhibil B Altached lo AMdavit of William ü. Sciifl. 


Th» nrtaod rat» w ratroacttea to 5-3-59 for th» MUI poopla 
• «od althoogh th» I.A. for «ach pos itl on ln th» Machanleal k 

XUetrleal frtnjp «u affactad, th» m rat» w appllad on a thtn currcnt 
baal» M th»»» paopl» i.a. 5-7-41. Snbaaqoant to 5-7-61, not mnj eha«aa 
w«r» nada to th» teeontiva for th» Hot Klll prop r bacanae of deflclanola» 
te th» arlgteal rat». Th» pnoprlaty of th» rat» «aa fteally «r ha l d te 
artdtratlon tqr teparltal **pira, Halph Saward (Soa §jO$), 

It te tepoflh l» to apply th» ravtead rataa Air tb» Hot MUI propar 
| Air th» portod k-17-60 throngh 5-*7-4l. «ter of tha prodnotlon raporta 

wad raoorda uaad to o ^aiU th» ratroaotlra otQlgatlon <br th» MUI paojO» ' 
hara baan alri a l l ad to dat», aftar m ahanatte» »»arah by th» liMrtrwru-g 

q.a.Tyi TtwV» HlTIa 

lav Plan ratte «ar» affaetad for th»»» aalt» on U-12-59. Th» rat» 
-BOtetel» to tha 75" MUI wa agraod to by th. Union te th. 3id at^, of 
tha Procadura. Hornaar, th» Si* MUI era» and oartate poopla pa ld tecantte» 


V 

v 


haaad on th» pro rt a o tlo n of both th» 51»* ad th» 75" MUI» grte- 

rmm protaatteg th» proprlaty of th» 51» MUI rat». Agaln, aa te th» 

**** •* te»-iot MUI proper, adjuataanta var» nada on 5-7-61 due to ovtate 
dofteloneloa te tho rato (arronoooa old plan taat portod oarnlngs, teeraaaod 
rato for prooooalng « lyll catlon natorial ad addltlon of an ^ 

atarfnp tam aftar a rapalr W.) Tha rartaad ntaa wara applted to tha 
taat portod for po alt lo n r pa&d Ineantlro bana dolly or partially en tho 
prodnotlon of tha A» MUI aad an teproprlato IJL. devalopad for aaoh 
poalUon .terolrad, tenladln g porttlonite tha Maohanleal & Elaotrtoal gronp. 


/ ✓ 
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Kxhibil U Aflachrd lo Afhd.vil ,.| Wil|j am „ 


Th. rtj«.trt r.U. van. .ffoctrt ratnactl,. to 1-12-55 »d 

" aet0iU P °* iti0n * lnTDlT ® d » poaitloos In th. Hedunical & 

nwtrW craup. Sab..qwnt to 5-7-61, no otter corrartlon. «er. ad. 
to ti. a- mn „i. «hioh, lik. th. Hot Hin p^, « M 
t«Uon bjr l^rtül «pir., krtpli gaart (Dadrton #8 ff). 

Tb. lno«ti« rat. in .*ffect on 5-7-61 ftr th. ft. T«d» mn ooald 
Prn*rtor b. *pl±rt rrtroett». te t-17-A) for th. purro.. of oo^atla* 
«h.t «dl., if mj, ar. dn. th. ltochmid ft EUctrioö mjloym . t th. 
Sti-ip Klll. Slne. th. Aeeomtlnc Ifepartaait ha. ftamlahrt ua wlth th. mak 
obMto nart to ealcalat. th. rrtnactla. papont art. to «ploy». prtd 

laeoiUT. baart «olrtjr on th. pateaa. of th. ft. nu, thla aor. .honld 
pro^t no apwidl mVLm. 
g-3-g Poll Skin Mlla 

fc» n« 1—M— tor «I—. «it. m effeeted on April 10, 1*50. 
o» wija O.. toto. «re toeieed te „tod.. „ u „ w ^ ^ ^ 

. ««rttoi-o1. U. aitotod «» r«. «a «ur 

—todtotortol-. tl» edltotod rnto. —■. v> o» ^ ^ „ 

tO» MUI P—pld «üp te arrle. et en eppr,ileto IJ, tor eeofa ■»> pml~ 
tlm lemleed. The eee retee eeie eppUed retreeetlee te h-lo-do tor the 
■til peeltleoe eed motto. dee beeaeee ef thle eppUceth» pud. n, IJU 
«• P-ltt— to th. Hmtaaotoel » Be«trt.a (to, —. toto „p.,* 

«nd no retrowtlee praait va. aad. to thM. peopl*. 

O» 10, 1562, tha rat M «ar. agaln rtjuatrt bec«u>. of eartaln 
deflcltoeto. —eerered to to. .rijltol tote. ütow., „t. t „ ^ 

»>t, ,to»toto, to, «ito. .« .« «ld «11, «d r«tod .toto - 

. —toto ret. per toot mllto v—, pm,..toc —tod totortol.) 

Th. P—teed toto., toto» tor, nptold b, Imtottol —Ir., tolp» s.™. 
(Decielen #Ud) toto wltod te th. ttot „tod ter ell ptoltl., p^j 
Ltototlto btoto whellp er torttonp „ o» p—toU» rf th. CU Qto mile 
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Exhibit B Attached lo Affidavit of William O. Scoll. 

and tfaa IJL» tbr aach poeiticn limlndi teWlng poaitiona In tha 
ltuboilcal & KLeotrical groep, naa ap pr oprietaly adjoatod. Tha aav 
rataa «ara mflltd tbr tha pariad b- 10-60 thnragh 6 - 10-62 ud ratmetiia 
' payont nada to all poaitiona Imolead, TT 41 "! tha poaitiona ln tha 
Haahulcal A KLeetrloal gxovp. 

A obock «ith tha A o oo ut ing Pap art—it ahoaaii tfaat an accurata cal- 
j eulation of angr rotroactlTo «onlaa Au tha Ihohnicri k KLaetrloal groep 
tjr application of tha nav ratao «raid ba rlrtoally inpoosibis. Raqr pro* 
daoticn and payrbll raoord a tbr the porlod b-17-60 throegh 6 - 10-62 ara 
«leelng and aa of thla uitdag havo not baan tbud* 

Ooil and Shaat trmsiUnq 

ha Plu InouU.ru «ara affactad tbr thaoa opar a tione u 11-29-59» 

On Mareh h, 1962» tha Plano «ore rariaod by ohuglng thu fm dlroet 
lncutLra to Indlroet lnoantlre and by goarantaaing lOOjt paa rtb ra a aco tbr 
tha auullng <ycls of oaeh charge. Tha rariaod Plano «nro appllod to tha 
toot parlod tbr tha nmuUng poaitiona and approprlata IJU daralopad tbr 
«haro varrantad. Uw lnoutira oontxibuU.cn trom —operatlona to 
tha Büaetrloal k Haebanlcal groep oontloaad to ba baood on tha orlglnal 
plu «Lth ao ohaqga la IJL* tbr any pultlm ln thdt gro e p uztVil 6 - 10 - 62 . 

On thet dato tha IJL. of «ach pool tl on In tha Weohantcal 4 KLaetrloal 
greep «es adjwtad by tha application of tha rorlaod arawaUng plu u 
«all u tha ratu foor #2-3-5 Skin KUlo, «tdeh «era rorlaod on 6-10-62. 

<*MM. n-— «a —*.«i-ud -. 

rw ouui d a tlon fra^Joint lnoutira Coaaditoo. Tha reriaiu naroly cbu g oA 
tha nothod of paynwd tbr tha amullng poaitiona fren ons baood on te 
prada cUu of oaeh of te rationa ywpo of unullng ftamacu, to ono 
baood u te con bi nod prodoetlon of all tha gr oqp o of fbnraaoaa. Sinu tha 
rarioed plu «u dulgwod to et 1—♦. tpnl te tbu awat «*w«4»np «# 

oaeh anoaallng poolUon it «u uuuaary to adjuat te I* A* tbr eartaln: 

• •« 


j 
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Exhibil H Alfachcd In Af’iidavil «d IVilliam II. SuMI. 


. of tl» poaitLona inrolred. Slace «hl. vaa «araly . <*«*. ^ ^ 
of imjmmtt, «ha IU. Ibr PoalUon. 1„ tha Mechanica! & Q^trlcal 
*nn* war. laft ^chaa^d. Suboaqumt 1» 7-26-61*, «, fhrtUr d»n,a. 
oer. «d. to tha «ri«inhl «»allng plan «d ra 2-11,-66 tha crlmnoa 
P~W1»C tha propria* .f tha PUn. ftar «da opamioo «. vithdmon 
ftX >“ *■ Pn> ‘* dBr * * **“ IW«i»tl«ul Hola» SUff Jtoprowntatlo.. 

Agaln tha laok of *»c«*ry prodoction «port. «ad rooarda p«olad. 
tha poaalbllity of accuratalj- oo^ntln* vfaat meoU,, lf m*, m doa «ha 
Itoclwdoal & KUotrloal (mop bj rirto. «f ch»*.. «o thia Plan. 
ü-e-3 Ccntlnnm» W giclar 

ra« DuMtn• aar. —bUab— for tb—. wilt. oo Mt-fe. Tb. 
IJ. for tl» oiwwtlbc po-tlww _ T „, m 

** I 1 » Ibi—lil i of Mch tJl —• II»— dwing tli. t—t pwlod. Tb. T.t, 

for tb. op—tbr. , ft Un. „ .ppu* to ,i. wWl 

tl» U. *r PO-tlon. md - ~rrlb. UttMUa (<m . ^Utr. 

h0 ° to "' ** c ' ) P~tl—4 - tb. pmdoctloa _ lT 

n» logt. t-iu «—u- u. u. ft, „ ^ ^ ^ Pn-<1>U<<1 

f » — » u». -. u»t n u-, .bieb — „ „ totorl . „ u ^ 
tb. t-t polod, —ald •«, u. iM-n*-. of , ut!. IiimiUt. — 

1 — —1 tb. .f tb. pwfwa^ ., ft ^ ^ , 

lil- to —t^tl»llM »d ,, or .bont W 7 - 60 , , u. IJU 

P-rtb bg Wlftag tl» „ „t. nt. u^st tbn,^, 

J-19-60 fbr #1, ft, -d I) Lln.. ad co—wring u -tb tb. «mln., stalij 
—l~d -da tb. «4 ft, „r tb. ^ ^ ^ ^ 

du not -lat tb„ I. 1. fbr Uw Ifccb— 4 II—trlnd ptwltlnn. bg tb. 

l»clal« - ft u,^ pnaaa» - ^ tl,. !», r««, wtotat. ^ 

^db^O. , »**!.— —• pl— tov —1 tbr, 11»— lg t—Ing late tMwld.rtti, 
—1» d.Uj, «IlUd to tb. crlgliwl bUwllT cbnwctlag tb. 

«O ft Li». «ma . ad, np—d of 500 f<wt por alniito Ut . —._ 


•pood 
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Exhibil B Attached In Affidavit of Williatn D. ScnlL 

000 fbat por almte on narmer utarlal and • naad— apaad of 7$0 faet 
por atato en «Ida aatarial. Tho nat rata* vare appUed to all poaitiona 
pald &oaatti« baaad «UUy or parttalljr on tha pro doe tl on of tha plckla 
llnaa and an ap proprlata adjaatnrat efy tha IJL. ma nada «o aaoh poaltlon 
fnolnd» ascapt p oa lt l m a ln tho Maohanloal L Baotrlcal group, Tha 
tor theao p o aition a, ahn cc^pc t ad Inclndlng #2 Lisa product!an $aa 
Wil •• tha rorvialona of «oold havo haan radoead ap pro x lnataly 

•002 par hoor fer tha laad poaltlon ad on that baaaa m daoldad to leem 
lt onohanged. 

Suba «quant to 6-lU-60 tha rataa for aach of tho thraa llnaa «ara 
rarlaad to rafloet oortaln Art lala T-2c ohangea. Io. 2 piclflor va rarlaad 
affaotlm h- 71-63» Ba. 3 effective 8-9-61*, ad Ho. 1 effactiva 10-25-61*. 

Tha p ropriaty of tha rarlaad rata vaa nat challenged ty .tha Union. Alm 

anhaaqoant to 6-li*-60 up to tha affaotlm data of tha rarlaad rataa wm 

• % 

reoognlsed no forthar daflcianctaa ln tha erlglndL ratoa. Tha Union 

coatlnnad to proooaa grianaoaa partlncnt to tho orlglnal rataa on all 

tlrao llnaa up to 1*| atap of tha prooadura» On July 8» 1966, 

ln a naatlnc of tha joint lncantive oomditaa, tha cnly laaua rmalnlng 

unraaolTad «as tha propamaaa of tha rata tor processing Hot Roll plckla 

natarlal on #1 llna. At thla meeting tha oosgwnjr ln an attmpt to aattla 

the gxdamnoa, arbitrarlly offered to pay .02$ per hoor worked fbr tha 

,»• y4 

porlod trom 2 - 28-60 throngh 10-#-6l» all mploym aaalgnad #1 pickling 
llna and ,00833 par hoor «oxfced flor tha aam parlod to empleyaeo ln tha 
pl a ttin g aaprlca group. Ihdlcatlona ara tha Union «111 aocopt thla offer» 
Althoogh thla offer of aettlaaont «aa by no jana a concaaalon on onr part 
that tha rhta fbr processing Hot Boll plckla aatarlla «aa dafactiva, tha 
Hachanlcal nd Oactrical groupa ahonld propertjr partlalpata In lt* Thla' 
oen ha aeeonpUahed ty uslng 6j% of tha .025 par hoor offered the people 
en #1 Llna nd applylag tha 15!$ contribntlon of tha plckla llnaa to that 





319 


• * 

fxhibil I) Allachcd to Affidavil of William U S ,.,„ ( 


„Tl „ ““ *» - * V th. ^ 

«. rr* ““ ™ ,or *• »—— -p.ct to 

* - 11 tte “ <**!• &r*r th. perw . 

“ ’ h ” ld “ — tt *‘ * - M-a ■«•ting «th 'th. p r „ u „t 

"* ° r #26 *« - *— »- o. - .„Oh t„ 

^ — —« •"*•* W wtitiod „ 

ln tbs neighborhood of .0025 per man hoor. Hovmm* 

' * Hw,W:r ' v. aaid va would discus* 

TO prcbl " “■•«« P~Pl. v .0 MJj- «,«. 

“ "~' x ' th * P0 ” llbmtl ' a “ r CC^tth, .Oh ^ 

obligation to the Mechanical & ELectrl^i * 
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rata per hour due each poaltion. Although the period U-17-60 through 
6-9-62 lncluded a change la S.H.W.R., all calculatie na ware based on the 
S.H.W.R. as of 10-1-61. Slnce fbr the period fron U-17-60 through 9-3>*6l, 
the S.H.V.R. of all the eraployeea involved was laas than it was as of 
10-1-61, this is alightly to their benefit. (Sea attached Chart "A"). 


An altamate and perhaps nora accurate way of conputlng our retro— 
activa obligation In this case would be to jj^iTthe 1033* and IJL. tor 
the periods imolved by the hours actnally worked by each poslticn. in 
lllnstration of the resulta of a move in this directlon ter soveral 
rapresentativa poeltlons is illustratad on Chart "B". 
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EJmrnr::! cïksl ocr.i x. v.rcn 

- laahf.w.Taia Plni.t ~ 


tl?? - fViyw»rf~i?n?.. «trio l'-ll? r-i hmV- X , Pys--- - i -» 1‘oolMori 


Btrr-f-ht ATTr -Q Pr?t<r. .. rt ,0?ti6 


B.H.W.H. “ (2.JS0) 

Ibadttm 
Korut/iwsr 

WMk Kndlr.j Kedu Helper 

ferici Oer?ral 

4-23-60 «o 6-9-62 

6 - 16-62 to 6 - 21-66 


(2.600) 
Xnocntiwa 
rr^ca./.’coT 
Keet). Ripolmia 

■A» 


(2.9ii0) 

Incontln 

Eurao.^our 

«Uitlicht 

flr— .-1 

3.365 

3.400 


Differents per hoer 


-035 


.oio 


.063 


Ketghted Arerero Urtr- Pooltlcn ffwr r-d Insantln r.-omlr-a 


1 *- 23-60 to 6-9-62 

2.696 

3.191 

3 ./* 

6-16-62 to $-21-66 

2.7J2 

3.229 

3.UU 

Dlfforomo per Hoar 

. .036 

.036 

I 

.039 

Total dtfferenoe wetgfctei 




rerme straight arortee 

♦.ooi 

-.003 

-.004 
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In th? rotter o:* tha Arkitratlon j 

- bétl/eer, - ] 

VKSKtSSS: S7EL7, GOiiPA.W J 

- end - ] 

. U.'HTh'D STEE C/.-.'OivCL'RS C7 ATJSRÏCA ] 

| Loccl Union «o. 2c04 j 

I • « 


Lackawanna Plant 
La cka wanna, 3, y. 
Woveuber 16, ïSi«; 


Eaforej 


RALPH ?. SEV.’ARD, Esq,, Import lal Uaplre 


Appearanees: 

050R0E A. KCORE,’ Jr,, Esq., Arbitration Attorney 
PAUL V:. KAG1SR, Asslatant Kanageraant '3 Repra- 
scr.tativs 

John R. Jcckcon, Assistent Plant Ir.cuotrial 
Englneer 

J. V, Allen, Induntrial Engineer 



I 


GERTRUDE A. NIEOERER 
atpoAriMo scpvicc 




*24 CAST 2»tm STWLCT 
NtW YORK 16, N. Y. 
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L. W. Sta 11, Aanintont Superintendent, Bloonvln-* 

M11 j a ° 


v. 


For the Management • 


ART HUR J, JARDIïf, Sta ff Repreaentative 
IRVTKO TROST, Top Orievance Convnitteeman 
JAMES LAFFERÏY, Top Gric-vanco Comaltteeman 
Valter Sigaj, Assistent Orievance Conmitteeman 
a. oaroauov.’icz 
J. Womeldorf 

W. Swieres : 

L. Brzyski 


For the Union 


[The entire morning of Nednooday, November 18, 1965, 
wee opent in nogotletions.] 
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V.'ednescay Afternoon 

Kovonbcr 18, 1954 


(Tha hearing convened at 3:30 p.m. o'clock, with 
the aane appearances as r.otcd for the norning cesslon.] 


_0niEVAKC:ES NOS. R-?139 and 3-3l4l 


THE UMPIRE: 0.K,, gentlemen? 

KH. MOOHi: Mr. Umpire, the next grievances for 
discusslon are Grlevances Hoe. B-3139 and B-31*;l. 

These grievences have been discussed tojather by 
the porties throughout the grievance procedure, and therefore 
v/ill be handled that way du ring thia hearing. 

At thls time I would llke to autait as Company's 
Exhlbit 16 a copy of the grievances, Nas. B-3139 and B-3H1, 
and the nuaerous Step 3 and Stcp.4 ninutes pertaining th:reto. 

[The griovance records of Orievances ï; ob . B -3139 
and B-3U1 were recelved and marked Coapar.y Exhlbit Mo. 15.] 

- KR * K00: &* There are also aone addltional r.inutea 
pertninlng to thia case. These are the ninutes fron the asetlr.- 
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fron the nectlnj of the Joint Incentive Comaittoo of Jur.o 2, 
19ji ‘* dcolins with these aa w*ll os othcr grlevances ln particu 
lar. ?ase 3 deals with the grievnncoa in question. I wouló 

llkc to Rubnlt o copy of thoso minutec as Cor.ipany*s Exhlbit 
No. 17 . 


[Copy of minutes of Joint Inccntivc Comnittee of 
June 2, 1964, waa received end mariced Corapany Exhibit Mo. 17.J 

. KR. KOOre t Th3t is all the Cosipany hac at this 

tlmo, Kr. Umpire. i 

. i 

• * t 

TK3 UMPIRE: Arthur? : 


KR. JARDINi Mr. Umpire, these 2 grievances before 
you are eombined. While they are 2 different departments, one 
Ja the Electrieal Malntenance and’the othcr the Mechanica 1 
Kaintonar.ee, the 2 rates ore ldentical and they are P aid the 

aome way, off of the eaue units. 

• • 

The Union has a conplair.t here slmilar to th* on.e 
*e had in an auxillary group on the Skin Mille, which unfor- ’ 
tunntoly you could not see our way. 



In this case the units they are paid off of ara 
to as yet; thïre are 4 or 5 unlta that have stlll 


got to bc agreed to. But 1 
if th*y are a^raed to, that 
they might get wouló rcx'lac^ 


’ ls “y undaratandlng that when ar.d 
wlll roficct in the rate, whatevar 
ln this rate. 


7 
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IJ 


Hov/evor, the. on..s that aro agreed to, lt kus*; folio:: 
that 03 a natter of fact lf they ere ajrecd to or have been 
erbltratcc end riocided, that that r.uot ba the proper rate for 
phasa units, thay can very v/cll fco getting the proper rr te tut 
the psople pald of:' of then nay r.ot be setting the proper rate. 

Ke ha va no way of Icnowing the r.lnute brcakdav.n of 
a rate, all the component parta that go lnto these rates. The 
Conpany can and has ln other auxillary 3 roupa fijurod t'r.elr 
rates oo tight, or so clooe--aa wo. csll lt--that they ere na UI r. 3 
less money. I lenow you can*t use the éarnings before tho new 
rate, but they are maklng leas than they were ln the renreSan¬ 
ta tl ve test perlod. 

The brutal part cf the Arbltrator '3 thinking Ir. th*c.- 
Mny 25 th cases ls that oo long aa they have a test representa- 
.tive perlod of some perlod of time, and the Company h?i 3 fl^ured 
the rate both ways and have come out even ln that perlncl of 
tlne, that there la no case—rcgardlesc of ho.-: much loss they 
ara carnlng, or how much more. What they are earnln» now mesr.a 
nothing to ar. Arbltrator, becaucc he ssys that the rate r,iu 3 t 
be pald fcecauce the 13 weeks are flgurcd beth v.ays. But I dor.'t 
know whether they flgured lt rlght ln the 13 -waek perlod. I 
have no way of kriowlng whether they made ar, honest ml ctako ln 
whï A r ,lgures whun they ssld that the pay ca me cut the saste. 
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Exhibil C Atlached lo Affidavit of William D. Scolt. 

And the men worklnj undcr the rate have no way of kr.ovfing. 

• There ls only onc way that 2 man knov.'s that ho 13 

gettlng hl» proper rate of pay for what he ls dolns, and that 

I * 

ls hla pay check which he sets on a Frlday. If he la produclnv 
: the same as hc har. produced before , and he ls coming up wlth 
jsouewhat lcss money, thon there ls somethlns wrong wlth that 
rate. 

Sure, these Industrlal Enginecrs, they can show you 
flsures where, on paper, they should set lt. But unfortunately, 
these peoplc can't spcnd that paper; they spend what they get 
ln thelr pay check on payday. And the Industrlal Englnecrs are 
out on Cloud Nlr.c 9/10 of the time anyway. 

I win admit that flgures don't 11e, but as the 
cliché soes, liars flgure. 

Hok thls can be resolved right at thls moment I am 
at o loss to say. And I cannot say whether these flgures are 
correct that the Company has sald are rlsht ln the test repre- 
ucntative perlod, that the new rate ls equal to the old rata. 

The only proof we have of that ever slnce thls rate ha3 been 
ln effect ls that these poople have not been ablo to reach the 
test reprcsentatlve perlod. They have been conslstently belov; 
it. 

I wlll b2 the flrst to adalt that an lncentlvo rato 
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fluctuatea. You do.i't have n «t*i. < 

uw.] .i„/c ti atagnjnt incontive; it ls a flua- 

tuatlnj ra te. 

t But whê,: 3 r3tc fluctuatcs downward all tho tlne, 
there muat be eonothlrc wron 3 with lt. Unfortunately I can't 
prove to you throush breaiedowna «har. thia rata is v.-ror C , tut 
j 1 8m Eayln2 th3t thls ratc has to be wroa 3 , due to tho ar.ount 
’ ° r KOaCy th **° p20ple are "celvin^ as co»rare«' -,.1th what they 
should havo received even by tho Conpfiny's ov;n fikree m the 
test representative period. 

So lf these other units ore bein S paiö rlght, ar .i 
thay are malclng as much inotiey as they made before, lt should 
nece^sarlly folio-.; that the people gettinj paid o ff the units 
should be «naJcins as nueh. Becouae these people canr.ot contrei 
product!on. oh, they could, I auppose, if they tooi: a uttlc 
. too lons to repalr «achlnery, for oxanple, or sonethlng Ute 
that, but thora haa been no conplalnt or. tho part of the Cor.par.y 
that they arj oontrolllng productlon. 

So I say timt thene people cannot control lt. If 
*h‘ UMtS ^ c °" ïro:1 “ •» «Olno .11 Maht. then the -coale 

thit *” “« “ •»““ «te-. «... d. 311 rlsht , ftlt . 

bï lh ‘ Coapaajr'a own flju», tho, ars nat dolaj all rlsht. 

I knon v.'hit Kr. Koor. haa la nlnö vhsa hc lntroducaa 
C0.,rcr., rxhlhlt 17 . That la the t-1/2 stap „retla; hela 
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ccxv.ing these grieveneer., h«-*ld ln Ecthlche.a or Plttsbux'gh, or 
coaoplace. It was attpncied by Jack 0. Frcy and Vllllan Thcis 
for the Union, and Earnalun, Fonnlnger and Fergucon for the 
Company. 

Then there wcre the 2 ao-callcd Zncentlve Coirjr.i.ttoeo, 
by ao-callcd experts. And they have o very concise report to 
uake. They nerely v/lnd up by saying there is no remainlng 
Issue ln theoe crievanoes. 

Zn their opinlon, maybj there lnn’t. But at the 
local levcl—whlch we are at now~we say there are Issues re- 
maining. There are the laaues of the man'a poy check, and that 
is the blcgC 3 t issue that I csn think of. 

Z guess Just because there are Industrial Engincers 
connectcd wlth it,—there nust be to give that kind of an 
ansvrsr. They say there are no issues, and we say there are 
issues. And that is the reason ve are here before you today, 
to soek aone reliëf. 

Wc say these people do have a conplaint. They have 
got a Just cov.plaint. And again I have got to repeat, if these 
other units ore paying off—and they nust be, because these 
thlngs have been either agreed to or arbitrated and settlcd— 
then the people getting paid off those units should be getting 
ae nuch as they made durlng the test reprosentative period. 
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Anc if they srcn't, thc-rc haa got to bo so.T.othing wrong with 
thot rate. 

Tïut ls all I have to coy richt now, Goorce. 

• i I-iOOR-: Kr, Umpire, firnt and foromost beforo 

i ' * 

ve S-t into the nc-rlts of the crievance at all, there is the 

issue conccrning the sanctity of the grievonce.procedure. 

Th^s grievar.ee has been through et lesst four Step 

» 

3 meetings and several Step 4 meetings, in which there has boen 
a rofining of the issues as ycu tracé through the step3 of the 
procedure. 

The grievanocr after coming to arbitratlon was re- 
manded for the solo purpose, as I understand lt, of swHitlng 
tho settloner.t of several ra les on contrlbuting plan3. 

, Coapany has made the statement cn r.uraercus 

occasions that as to the outcorae af those rates, if they are 

changed the appropricto changes will be made in the rate in 

• * * . * 

quection. 

So it seercs to me that this issue in regard to 

waiting for those ratos to be settled is moot or, tho bacic of 

that statement and that ccmmitmcnt by the Canpany. 

- \ 

The past reprocentative test period issue, which 7 . 

bolicve is the only issue that can be r-raalning here, was with- 

dravm as indicatcd by tho Step 3 nlnutes of August 9, 19 S 3 , as 

i • 

• .1 • 

« 

\ 


1 
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indicated by the Step ff uinutcs of October 1, 2 and 3# 19^3» 
and as furthor indicated by the Step 4-1/2 uinutes, Cornpany's 
Exhlbit 17, v;hlch has bcon presented to you, and ao stated In 

the flnal document filed ln this case which lo the Unlon'o pre- 

i 

hearing brief, vhlch wes dated Karch 25, 19^4. 

Now, I take it that when the partles set up the 
Joint Insentive Cocmitteo they fully expected that cornmittee to 
have power to wlthdraw grievances, to scttle grievances, to 
cooproBiise grievances, to make changes in incentive plans. 

And in thi» instance these 2 grievances went to that conuaittee. 

That comaittec, conposed of the top Industrial 
Engineering people fron the Company and from the Union, in addi- 
tion to one of our Assistant Vice-Presidonts fróm the Coxpany, 

Mr. ?cnnlr. 3 er, after reviewing thoroughly these 2 grievances 
cloarly States—both in agi’oement and sLgned by all parties— 
that there are not any issues in these grievances. 

Nov/, if there ore not any ioeues in these griev¬ 
ances, and if that is v.hat it means— and that is »:hat it sayc— 
then there is nothing to arbltrate and there ore no Issues 
before the Umpire. 

. KR. JARDIU: If what Mr. Moore is saying is true, 
we v;ould not be sitting hore today or even talklng about thio. 


I 


I do not dony the'.fact that these so-called expert3. 
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es I call thcr.;, dld 3 G roo that th'r».- 
In this case. That is nrinted and v:a 
I can't deny that. 


r- r,o r-iv. - ..inlr.j; issues 
8 l 2 iicd by the partlec. 


, But lf t}lcir authorlty va 3 so powerful, and if they 

hr.d the authority to oay that th^ae wcre scttled for all lntents 
and purposes, we could not be sittln 3 befora you. 

However, the' Union and thi Company have ajrc-ed that 
these cases could be arbitratod. And that is the only reaaon 
we aro here bei'ore you today, because the partles a S roed that 

they could be arbitratod even in the face of those ii- 3/2 Stap 
minutea. 


I will be the first to ad.nl t that they probably 
carry e lot of wel S ht. theaters of that coronittea. but I aa 
also sayir .3 they do not foreclose us from arhitratin G . 

KR. MOORE: I take decided issue with Kr. jrarcin’s 
analysis. All the Connar.y sald in this connoction was, "you 
can co ahead and assort your rlght to appoal." 

V/e dld not ajree that the re v/as anythin^ to cppeal, 
And the ulsto fact that tho procedure var. followeó tu gc-t tho 
cases here does not siean that there is anythin G for the Unplre 
to take Jurindlction over. 

If the Joint Incentlve Cowsltteo is as Kr. Jardin 
hos described lt, then lt seens to m-o it is nothlr .3 


but a dis- 
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cusaion sroup. 

THE UMPIRE: Let c.e osk 2 quections. As I under- 
stand it, these incentiveo vore instnlled purcuant to the I'ay 

25th Asrcenent. 

f 

KR. IIOORE : Coi'rect. 

THE UMPIRE: Did thoy lnvolve techqological chpnges 
each time? Or was lt a pure substituties of a Standard hourly 
rato lncentlve? 

KR. KOOREi Pure substltutlon. 

HA. JACXSOX: Pure substltutlon. 

THE UMPIRE: If the appeal of thls grlevance to 
orbltratlon has meaning ln splte of the actlon of the Joint 
lncentlve Commlttee, lt noans that I cannot approprlately aak 
these questlons. Has the Issue relatlng to the past representa- 
tlve test perlod been ulthdrawn? 


KR. KOORE: lt has. I base that upon at least 4 

• *4 

sltuatlons. Ono ls the reuiand at the time the case was in arbl- 


tration. 


Secondly, the next eet of Step 3 nlnute3, August, 
1963 , where the issue was not ralsed. J' 

Thlrdly, the meeting of October 1, 2 and 3, 1963 , 

• ‘ 1 » 

where lt v/as not raised. 

i 

Kcxt, the 4-1/2 Step ninutes v/hlch you have before 
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yoU< ‘ hlch cll ' crl y c; - a ' cc that thnt Issue vos x.'lthdrav.i). 

Aod flr,:i11 -' thc Vnloa's pre-hearing brief, tha fira'j 
para~raph under Union-o Pocitlon, whlch was dated March 25 of 

19o4. It finiches up the first parajraph on the botton of pa^o 
1 , and continucs to pa^e 2 . 

The next to the laat aenter.ee reads, "ïhere has 
been a chanje l„ the cor.dltlono of the Union clnee thla co co 
was ln orbltratlon, and choco chanjco nro that the Union hls 
no» drepped thelr condltlon or the indirect ..erker and aleo 
bae drepped thelr objeetlona te the t.at representaties perlod." 

THE UMPIRE: V.7»ere are you roadie - 

KR. KOOREi The Unlon'e prc-hcorln- brief en Orlov- 
anee B- 3 H. 1 , paje 2, the next to tho laat aentanoe of the para. 
Eraph whlch is contlnued from pa^e 1. 

T1E UMPIRE: I 8e e it now. 

KR. MOORS! So even aaide froa the Joint Ineentlva 
Coatalttec, tdilch of eocrae I telieve haa the flnal word ln re- 
flnlns the loenss, ealde froa that the loeel levol briefe last 
atetenent ln thla rejard eleorl, atatea that the laaec upon 
fhleh the te jrlovcneeo ore beeed hes boen withdraon. not om, 

aö " th ''' lnair “ ct '"Orker but f.r aa the repreaentetlve 
teut perlod la concorncd. 

TI “ WÏPIR3 * If thc reprcsentatlve test perlod 


# 
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Issue and the Questicn of the direct or Indirect worker has 
baan withdruwn and Is no loncjer bofore us, I canr.ot sce v.’hct 
thero is that I have authorlty to arbltrate at thls pslnt, 

Arthur. 

IhR. JARIiINs Even ascualns that the Comp 3 ny attorney 
is correct—and it would appear to me from the.evidence that he 
probably is on the test representatlvc parlod--I say the issue 
has not been resolved. It never has been recolved. If we are 
golr .3 to toke lncentive cases to erbltratlon, and the only thln-s 
we can reoolve them on ia the teat reproscntatlve period, the 
rlght period whether it was used or not* we have no other issue 
and there is no reason for us ever takinj any incentlve to 
arbltration. Because I don't care what test representatlvc 
period they plek out. If thoy have not figured it right—the 
other one—then wo have got an argument. 

I say the best proof that we have an argument here 
is that they haven't rcached their test reprosentative period 
here sir.ee thls rato has been in effect—even 3S3uming thelr 
test reprcsentstlvc porlod is rlght. So I say we do have 
an Issue here. 

HR. KOOREs Along wlth that—Just so wo don't get 
the fncts confwsed—thoy have net the test reprosentative period 
not or.ly on one occasion but on a nurebor of occasions. So I 

I 

» § 


n 
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cor.'t ».-r.t the cc h ulcy te. ,;ct ?.11 toli;>.có i.or- . };<_• izy r.&t 

Ik ar. ccnatst er*t\y and for aa *o"* v aa ^ ^ 
likc voel: arccr Keek, tut they havo reacheC their test repro- 
oe.-.tatlvo carnir.jc cr.d have oxcecdeé t'noce -arnlr.jt. And I 

thin.: tnat ehede so;.e ll^ht on v.hy oho Joln; Incor.tive Cor.vaittc 
dld thet i.hlch they die. 

KR. J/.RDIK: The re havo toon cara» occo triona whan 
tncy have crrcccdcd it. Hut thocc are c rority uheti they hsvc 

exceeücd the represer.tativc toet pc-ricd ccrnir-s. On the i.holo. 
they htve boen bel o:;. 

KR. MOORS: Thorc vtcre 12 weeks In 19Ü2, r.ot cou..t- 


ing tux*n3. 


KR. JARbïil: sinco IjSl. 

KR. MOORS: Slr.ee Junc, 1QÏ2. 

KR. J^RDIW: Th&t 1 b 13 weeks out of l£o. 

KR. MOORS: If I dlercsard the tonths you have con- 
elccrably more. 

{Brief dircussion off the record.] 

Thi. ITIPIPS: On the record. 

Here ie what ycu have. Thlc is what you hsve ^oc 
bef ore me, and it growc out of declslo.-.a and praolcais thlch 
GO bsck to 1950 ar.d 1939 aft er the May 2jth A-reemor.t was flrst 
bcln; put lr.to effect, you rarseabar thaae bij ca sec down lr. 
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Nsw Yor'.c. 

MR. JARDIN* Ycs. You were tho Arbitrator, too. 

I reacmber. 

THE UMPIREt That ic richt. And ae I held thon, 
and as the May 25th Agrecnent clearly provldeo, \ïhen you have 
Just a airnple aubstitution of a Standard hourly v.age ratc based 
lneentive for one of the old incentivc3, what the porties have 
provided in the May 25th Agreement is Juot this one utendard 
that the Coapany has to neet, and that ir the past reprecenta- 
tive test pcriod. And that is not the minimus guarantee. 

If tho incentive is so engineered that applying it •*’ 

i 

wlth the ad^uctnsnts to tha proper production v.hich was made 
of the past reproeentatlve 'test perled, during that perlod, 
v/ould have for that production come out »;ith equal earnlr.ge, 

the incentive as the porties have written thls Agreement is 

■ 1 • •:< 

o.k. .. ; 

• • % 

» 

That does not uean that if the production record, 
later on was lover, that ecrnlngs won’t drop below the pact 
rupresontativo teut pcriod. Or if they go hlgher, they v/ill go 
abovo. 

But tho tcct the porties eet up v:as thet for the 
particular production expcrlence of thr.t particular 3 rr.ontha,' 
if the incentive ac adjucted r.eets thosc enrnings then it io ' s 


I 
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O.Ii. And I on po^rleuc uuder the ::oy 25ïh A 3 rcov.ent to apply 
any othar atandardo. 

Korf, thora is the problcn which I polnted out tbout 
tha fret that you r.I S ht have on inccntiva poocibly whlch net 
tha Kay 25th A-rcejient etar.dard of tha paat reprosentativo tact 
per:od, and yet provad to be lnequltablc on ono basis or cn- 

other, and that that Quoction could be raiced under certain 
circusist&nccs. 

It can alwayo be raised under Article v, Section 
2 ( 0 ) '*on you havo a tochnoloylcol cha., S o. and tho portioc 
ln th» January *. 1950 , ncnorandun Ceflned uhat they noant by 
equitoble incentive conpon6Stion. 

Now, unleas I om niataken you have a caae hera 
ln whlch, it scens to »o, that none of the iesues you can reiea 
«ndor the May 2 5 th Agrecnent aro before n=. The Union contenda 
nevertheleso that there is en inequltable incentive here. 

The prebier,i I have to decidc-c.-.d I e<5 ree vlth you 
that there muot not be a bench decitloa-ia whether or not the 
porties have left me room in these a 3 raau*ntu to look into tha.e 

ether arcos. So I thin-c that thi. ia a problem I ahould tak* 
uncor r.dviso:,ient and see. 

Thls case haa not arisen under Article V, Sectio,. 
2(c). It is not n new incentive under Article v, Section 2(b). 
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Querys is there anythlng in the May 4th raenorandum, ar.ythir," 
in the Agroement anyvhere, which peralts me to ralce the cc.uits- 
blc coapencation, or pemitathe porties to raise thls issue? 

Thls is the problera. And «luite frankly, I.vrill 
diccuso it Kith the Joint Incentive Coraralttee as I en obllgatcd 
to do undcr ny agreeaent v/ith the parties, and deelde it. 

But untll I decide that issue, I think it is lrapos- 
sible to go ohead vith the rasrits here. 

• KR. JARDIN: Here is the disadvantage I am in, and 
alv.ays om in, eopecially in cases like thls. 

I have to argue these cases wlth lawyera and Indus- 
trial Relations people. I try to apply coaraon^sense. But you 
can't do it when you ara argulng with thoso people. 

Hy argument is the oimplest one in the worltf. Ac 
you cay, regardless of what the production is, they ore not 
guaranteed any cnour.t of raoney. There is not a mininua set. 

But where a croup is paid off a production unit, 
ar.d thls production unit is making out—they are doing all right- 
if this group is paid off of those people and is not making out, 
there raust bo soraething wrong wlth their rato. There han to 
be. That ia the simp lest argument I can thlnlc of. 

Now of courcc, under the legal terras I raay bc awoy 
off baco. I don't knovf. But I on sayir .3 that co long ar. thic 


C> 
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Exhibil C Atlachcd I» Affidavil of William D. Scoll. 

mtr. sroup lu n.i.cinj r.;ar.oy rr/J a 1 'olr ra ie , then I c 3 n't cca 
anyvhing exccpt tbt tin peoplo are tcing pald off a rato that 

10 w?on 2 i f thoy are not naking out cll right.- And that is tho 
casa wo have b-fore us hare. 


KH. TROST: The thlng that ia hard for theae men 
to undarstand ls this: v:han thl 3 x*ata vaa Inatltuted back ln 
1960, the way productlon was ln 1960 ln conparlson wlth tha i;ay 
productlon ls today, these men didn»t fcel lt. They haven't 
feit lt. 

Nok, thera is something radlcally wx'ong here. If 
a high level of productlon chould bo reached a hlgher level in •*' 
earnings should alao ba accorded. But lt is not. So that tharo 
ls aonethlng radlcally wrong wlth lt. 

173 UMPIRE* Veil, I have got unfortunately, I thlnlc, 
the preliminary problea of seeing whether or not I am authorizod 
to get into thls. Bccouse--- 

MR. JARDIN» I wlll admlt thls hao to be dccided 
first. ' *• 


THE UMPIRE* y e 3 . 

KOOREj I would llke to talk ebout this. i 
think thera era a couple of issues hora, and aorl.underotood.what 
you anid, Ralph, you ware cddrescing yourcelf only to one of 
them. That was your outhorlty under tha Jiay 2 ~th Agreeaent, 


f 
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ió 


tha tost—- 

THE UMPIRE* And the other or.e. 

HR. MOORE: I an alao—not prluarily but also— 

V *. • 

equally interested ln the authority of the Joint Incentlve Coa- 
aittee. 

If this coaaitteo ia golng to have authority and is 
golng to have a right to exerciae that authority» then v;hat it 
says chould 8tand here. That ia, that thera are not any i3£ues. 

Now, if thic ia golng to be a conmlttee reduced to 
nothlns but an Advi8ory Committee, then I oay that that was not 
the intent of the parties in 8ettins it up. And that ia not 
vhat it 8ays in the contract that the Joint Incentlve Committee 
aha11 do. 

The Joint Incentlve Committee haa been a very valu- 
able thins to the partioc and also to the Umpire. And I thlnlc 
that any atteapt to wcaken ita authority, or to challenge its 
authority, ia e very aorious matter. 

THE UMPIRE: If that quection ia before me, it ic 
very serloua. 

I have oeen a very confused picture here, and .caybo 
we ought to clarify it. I have seen on tho nlnutes »;hat ceor.i3 
to be an agreement by the niembers of tha Joint incentlve Com- 
mittcc. But I have ceen all the other docuaent3 givlng indien- 
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tionc of dlsagroeaont. 

It is Quito cloar that whan thora 1? dlsasreemeni 
ln thö Joint Incentlve Corx.iittcc tho nöritc cone to ma. 

KR. KOOKE: That ia trjc. Eut I do not seo how on 
Company's Exhlbit 17 onc can tay thora ia rny disa£reemant. 

THE UJÏPIKZ: I can't, elther. That is why I am 
.vcry confucsd obout tho status of thia thln S . But there was, 
as you knoif, a cor.treversy over the appoal of these grievances. 
And in dealint* with thosa appeals I find lottere from the Coa- 
pany st3ting the time within which tho Union nay appeal from 
the date of dl3agreczaent. 

KR. MOORE: That la right. Bccause a s I understand 
the cituation—I waa a party to that in wrlting thoae letters,~ 
it was decided that the issue of whether tho Joint Incentlve 

Coaalttee had caid the final word on this case should coma be- 
fore you. 

Nov; apparently, thio was dlaputed on the othor side 
of the table. And that is onc of the reasons why we are here. 

That last document says thora are not any issues, 
xhe Looal h33 insisted that there are issues. 

THE UMPIRE: Thst issue, you soe, does not appear 
in any 01 ' ths written docur.onta. 

KR. MOORS: The isauo appears, it seoms to nc, in 
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1 Cl 


the sonsa that the flnal documont of tha eo&.'.;lttoe v.tilch is to 
reviev: ratos luis said thore are not any issues. 

N ow the re has been an nppeal. • V.'hat could bc appealcd? 
i The flrst quostion, lt booms to n?, that you havo 

i 

to cr.awer is, io thero onythlng to bo appealod to you if tho 
^oir.t Incantive Conraittee has said, "Wa agree that thore ara not 
• any Issues in thls case"? 

• I 

Then the cecond conslderatlon is, if you can than 
procacd, is thore enything in the contract which wou ld perait 
you to say, "Veil, in spite of the fact that the past repracen- 

tative test period has beon dropped, or thore aro not any issues * 

that can be ralsed under it, can I get it under equitable com- 
pensation? ’ i 

t This raiees tho third polnt which is a big qucstion 

mark in my mlnd, and is one I wanted to raise also in these 

remark3j that ie, po3iting that you got to that step, on the 
burdcn of proof as to px’ovlng, is lt sufficiënt to say, "We are 
making less money"—and this goos back to yesterday—or doos 
tho Union have to come in and say, "We ara making less money, 

•nd the thing v:hich is wrong with your rate is here snd thore." 

I pocit it is the lattcr sltuation, which in no ovent haa this \ 
caae ever gotten to. 

TKS UMPIRE: That sltuation io l.npllcit in the caca. 
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I “‘* •'•‘o 1 ’ thsx’e lc ooz'jthln^ I tak*.- vory 

thox-au 2 h exceptie» to vlth the Cc.apany. the Quor.tion of tho 

burdan of proof. 

Tnc Coapany haa thelp tlne study r.en, thelr Indua- 
trial En-lnocrs Ki» tisis-study these Jois. At no tin; -.111 tho 
Conpssy over allo:; a Union tl„e study «„ i„ c , ln , lw> . Klt!l 
th.se POople to Co the tin. study. They don-t allo., lt, lt 
ls contrary to policy. They eet up the rato. 

They have coue 3 0 op *0 component parts of hou the 
rate la oot. Vfo havo no way of proving whlch of theco parts 
are wron S . They nicht all be won S , or there nicht only bo 
1 or 2 wron 3 , V/e can't prove that. 

I wili agroe with George in part cr» tho flrab state¬ 
nent he made ulth regnrd to tho Incentive Corolttee. They 

havo boen very holpful-to the Company. If thia be treaso», 
wake the most of lt.' 

Asain I have cot to go back and repsat nyaelf. 

Maybe Oeorge *y have a polnt on tho machine, a partlcular pro- 
dveins unit, vhere thelr earnings havo drappad. V/hy have they 
droppec"? Maybe they «ra not produclng as much. They could 
teil the different parts, whore lt should be. 

Bot these people are pald off of these machina*, 
and these machines are paylng off. That 1« v:here the diffcrenco 
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lies %etween thls ca:;o and the case on a prodv.cinj unit. 

HA. MOORD: Dut then that could only 50 to the 
corroctness of the weighting v* jive the contributing unlta, 
and at that point again there has been no 3hov.lng that theï'O is 
anything wrong thera—unleso you are contondlng that we open 
up £ 11 o', the rates that contrlbute to this through this recdlua 
hora, v;hich vould ba enother highly serieus natter. 

t 

MR. JARDIN: Those rates ara elther agreed to or 
acttled. We can't reopan those. 

MR. MOORD: I am glad to hcar you say that. 

MR. JARDIN 1 They are settled. What can we do, 
unless there is a technological change? 

HR. MOORDi What can ba said about the case except 

that the v.eightlng of the contributions froa those is notp-’oper? 

And that has been rai 3 cd time and again throughout thia thing, 

and been dropped. There is nothing to it. So there is no issue 

It goos rlGht back to whore it was befora. 

. , • 

MR. JARDIN: Uhere has it been dropped? 

MR. KOORD: Would you like the Step.^-1/2 winutea? 

MR. JARDIN: No. 

TH£ UMPIRE: You are tallcing about the weighting of 
thls—this has boen di’opped? 


MR. MOORS: The weighting has been raised in the 
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procedure prior to the Step 4-1/2 r.o».ti:*. G , and the Szzp 4-1/? 
tu.o.,in- clearly cays thjro cron't ar.y Issues. I co.ne ri^ht bac': 
to vrhore I wao bef ore. 

THS WiPIfS. Well, I thinï: that the v.eljhtlnj, issue, 
lf it le relsed at all, would be rais.d under Articie V,- Scc- 
»ion 2(c). It would have to be. Or not ur.cer that, but under 
the question of equitable incentlve comper.sation, and the o.ues- 
tlon is v/hother or r.ot that question can be raised, assumlng 
that we get past the posltlon of the Joint Incentlve Ceiislttea 
which is quite aa obstacle in thl 3 case. 

MR. KOORF.t All right. 

THE UMPIRE: you oee what I asean? 


KR. JAEDIN: That is where ve stand rlgh i now. 

. THS UMPIRE: Gentlemen, I undarctand your posltlo.is. 
Some of these ore the problems I havo tried to call at tent ion 
to in that docisior. on tho New York case. 

Basically, the problcn I called attention to i 3 
atill hert#. But I agree \rt.th you, Gecr C e, that the posltlon in 
this picture of the Joint Incentlve Conaittoo must be dealt 
wlth, though I rauot confoco that cn agrceacnt fron which onu 

party appeals is a novel oltuation in my cxperience in the G ricv- 
ance procedure. 


Mn. KOORS: 


I thlnc it ic novel or.ly to thic cxter.t. 
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ïhJ pi-acticclity of the oituution. And I think thut you ere 
v;oll ccruainted v.lth .nat has transpirod horc, but I don't tM..!. 
that ehould deviato frora tho fact that if you follow that coursc 
and say it is pomlssible, then the Joint Incentive Committeo 
doe 3 not have any backbono at all, it is without flesh and 
does not serve auch pui-posc. 

HR. JAPDIN: They have a heek of a good head bone, 

though. 

TUE UMPIREi O.K., gentlemen. 

[Case closed.] 

[The hearing rocessed at AjOp p.n. o'clock.] 
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BETHLEHEM STEEL COKFAKY 

g££,tln K of Jo1nt i ncentlv<t - - rr 

June 2. lQ6*i 


t». J.l« Incntlv* Cel,.,, , DBolntea 
o ,ctlon 5(«) of t«. 5-PPlcwnt.i d.t.d J5 

” ' th * 25,,, *«"—> *« BotM.0... mose ' 

prtitnt were: 


P°p t he Cowpanv 
O» C. Bamum 
L. Fennlnaer, Jr. 
S. Ferauson 


For the Union 
0. L. Prey 
J. Thels 


_ o T W *™ - «—*.« 

‘ “ S »““ 5<b, Of „ th 

• - 0,.„.„O Of 6y co.,,,.. .. .... 

crlbed below: 


—.. 

- 0 —— Wo - ln the Cold Stn n i»ill 

or .o . Tb * C °" Ut " t ’ , “ ' nUl ' '• s "“«" ><«>• 

‘Til «. .o. „ nlon . £ 

“ *"*» “ “*• — -"CO MOC. ,0. lnc .„ tlve 
«...zoo ... O.UMU*. .„.„„o „ ^ „„ or ^ 

25th Agreeacnt. 
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tor ihccntiv* purposea and wbe'thcr tbc approprlatc 
lncentlv* la belng applied to the Jób; and 

2. Th* partlea ar* to r*vi*w tb* netbod used by the 
Conpany in eoaparing eamlnga of tbc Stoek*r (Yard) 
on down turn in tb* paat repreaentative t*at pcriod 
to «nsur* that «arnlngs on down turn» only ar* corpared. 

I 

Orievanc*» Mo*. B-3139 and B-31»l - Incentiv* for . 

Wthanical and El*ctrical Mainfnanc* Enplcyeea 
in tb* Contlnuoua 3h—t. Strip and Plat* Milla Dlvlalcn 

Tb* Conadtt** not*d that Artiel* V, Scctlon 2 (c), 

of tb* Agr**Mnt dat*d January 1960» cited in tb* Union'* 

brief 4o*a not apply to tb*a* grievanees b*cau»e, aa lndlcated 

and*r "Tb* laauc" in that brief» tb* ineentivea in queatlon 

w*r* **tabllah*d purauant to 8«etion 5(b) of tb* May 25th Agree- 

■cnt. Tb* Conadtt** alao noted tbat tb* Local Union withdrcw 

tb* iaau*a relating to tb* paat r*pr*aentativ* t*at pcriod and 

* • 

tb* deaignation of tb* ine*ntiv*a aa indirect*at tb* arbltration 
bcarini on Novcabor 27, 1962. Tb* atatenent of tb* Conpany 
repreaentative at tb* Step No. * Meting in October, 1963, in 
rcapcet of these grlevancet that any adjuataent* which nay b* 
■ad* in ineentivea which aerve aa eoaponenta of tb* incentivca 
involvcd h*r* will alao apply to theae ineentivea eoofirms the 
•atabliabcd poliey of th* Conpany which tb* Coanitte* has under- 
atood and agre«d to. That poliey preeludea th* exiatenee of any 
iaau* in tb*** grievancea rclating to eoaponent ineentivea aa 
to whieb t har* ar* unrcaolvcd gri*vane*a. 
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Accordlngly, the Coanlttee flnds that the re are no 
KMlnlng open Issues ln these grlevances. 

Grlevances Nos. H - 8 ?q and H-830 - Incentlves for the 
^ r>w * Cranes Wos. A 12 and AAI - Cold Strip Hlll 

The Coaalttee noted that Artlcle V, Sectlon 2(c), 

of the Agreenent dated April 6 , 1962, does not apply to these 

grlevances beeause the Incentlves ln auestlon vere estatllshed 

pursuant to Sectlon 5(b) of the May 25th Agreenent. The Con- 

■Ittee noted also that there ls no Issue ln respect of the past 

representatlve test perlod slnee, altheugh that Issue ls men- 

tloned ln the grlevances, lt has not been argued ln the lover 

steps of the grlevance procedure or ln the Unlon's brief. Por 

the reason glven above ln the dlscusslon of Grlevances h'os. B -3139 

and B- 31 A 1 , the Coaalttre flnds that there ls no Issue relatlng 

to component Incentlves as to vhlch there are unresolved grlevances. 

Accordlngly, the CoBalttee flnds that there are no 

reaalnlng open Issues ln these grlevances. 


The foregolng concluslons and dlrposltlons have been 
the Joint Incentlve Conalttee. 

POR THE UNION: POR <rn£ COMPANY: 

WllllaB Jacko _ ~ -f ». C. Parnur 

Oeorre L. Prey_ L. Pennlnrer, Jr. 


WlllMa J. Thrls 


J. S. Pereur.on 
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OFFICE OF THE IMPARTIAL UMPIRE 
DECISION NO. 865 


May 23, 1963 


In the Matter of 
bethlehem STEEL COMPANY 
and 

UNITED STEELWORKERS OP AMERICA 
LOCAL UNION NO. 2604 


: 

! 

: 


Qrlevances Nos. 

B-2137 and B-2236 

Lackawanna Plant 


Thla proceedlng concerns the status, under 
the appllcable "tlmellness" rules, of two lncentlve 
grlevances, one arlslng at the 54-Inch Tandem Mlll 
Torievance No. B-2137) and the other at the Hot Strip 
Mlll (Orlevance No. B-2236). The Company claim» that 
both grlevances should be consldered settled and that 
nelther ls properly before the Umpire. The Union denleï 
that the grlevances have been settled and claims the 
rlght to proceed on the merite. 

The questlon was argued on November 27, 1962. 
At the close of the argument, the Union asked that 
• declslon be deferred for at least slxty days ln order 
that lt ralght have an opportunlty to search for further 
evldence on the "tlmellness" Issue and — on the basis 
of such evldence -- petltlon for a rehearlng. Wie re- 
quest was granted. Slnce then the Union has submltted 
a letter ccmmentlng on the procedural hlstory of the two 

K levanoes and asklng that the hearing be reopened. 

e Company opposes thls appllcatlon. It ls ruled on 
below. 
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certlfled a ™ a * or >C those whlch wcre 

Company and thereafur JcJlew^b^thl of the 

Commlttee purauant to P»«„,!? o y 5 h ? JOir ‘ : ' Incentlve 
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"The Company noted that, at the end of the 
meeting ln May, 1961, the part les had reduotd 
the issues ln thls grlevance to (l) allow- 
* snees for start-up tums and (2) rates for 
materlal subject to controlled coollng. 

The partles agreed at that time that the 
Union would notlfy the Company on or be- 
fore July 15, 1961» whether the revlsed 
rates whlch the Company had put lnto effect 
coverlng those Items are satlsfaetory. The 
Company noted that the Union has not made 
any oomments to the Company and lt ls, 
therefore, the Company's poeltIon that the 
grlevanoe has been settled." 

Vlth respect to Qrlevance No. B-2137 the mlnutes stat» : 

"The Company stated that, at the end of the 
meeting ln May, 1961, the remalnlng Issues :.n 
thls oase had been reduced to four, as to 
whlch the Company refused to malce any ad- 
Justments. 

"The Company stated that, slnoe the Union 
had not appealed the grlevance to arbitra- 
tlon ln accordanoe wlth the procedure set 
forth ln the letter agreement dated September 1, 
1960, lt ls the Company's posltlon that the 
grlevance ls settled." 

On January 3, 1962, the Union sent a letter 
to the Company's Manager of Industrlal Relations statlng 
that lt was appeallng these grlevances to arbltratlon. 

On January 30, 1962, the Manager of Industrlal Relations 
replied to thls letter, calllng attentlon to the abovï 
quoted portlons of the mlnutes of the November 13 meeting 
of the Joint Incentlve Commlttee and statlng that 
"these grlevances are deemed to have been settled and 
ars not subject to appeal to arbltratlon. 

On these facts, the Company's claim of untlue- 
llness must necessarlly be upheld. The Company's posltlon 
at the November 13 meeting was clearly a flnal posltlon 
whlch or^la properly have been appealed to the Umpire 
for rs»lew. Thls posltlon was ccmmunlcated orally tc the 
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to appeal. And the Union aaserts that lt was only thlr 
"flrst" tlaeliness laaue which was diacuaaed by the 
Conpany ln lta pre-hearing brief. Accordingly, the Union 
contenda, the lntroduetlon at the hearing of the "secoi d 
tlMlinesa clala — the fallure to appeal wlthin 20 da: s 
after November 17, 1961 — ahould be bar red under the 
well-eatabllahed nies governing the waiver of the rlglit 
to ralse claims of untlmeliness. 

It is unneceasary to reopen the hearing to 
rule on thls contentlon. The relevant docwsents -- th-i 
Conpany's letter of January 30, 1962 and lts pre-hearl-ig 
brief — are already ln evldenee. And the Umpire coull 
find in thls record no basis for a holding that the 
Conpany had walved lts rlght to ralse the "second" tlmjll- 
ness claim. It has frequently been held -- in the casjs 
clted by the Union and ln many othera — that the Ccmpuiy 
nay waive lts rlght to assert a claim of untlMllneaa oy 
conduct inconsistent wlth such a claim — l.e., by dealing 
wlth a grlevance on lts Mrlts without reserving an 
untlmeliness olaln, etc. But no positlon which the 
Conpany has taken on these grlevances sinoe November 13, 
1961, has been inconsistent wlth the "second" olaln of 
untlMllness. On the ccntrary, lts whole olaln both 
before and after the Union's letter of appeal is that 
the grlevances had been settled and eoild not properly 
be appealed.. Perslatence ln a olaln that the grlevances 
were not properly before the Unplre because of the 
Unlon's lnactlon prior to the November 13 meeting can 
hardly constltute a waiver of the rlght to olaln that they 
were also barred fron the Umpire by the Unlon's delay 
following that Meting. 

Tti* Unlon's request to reopen the hearing 
is therefore denled. It apparently has not dlscovereit 
any further evldenee which mlght bear on the tlmellneus 
Issue. And lts contentlon that the "second" tlnellnena 
issue could not properly be ralsed by the Conpany is 
based on the evldenee already ln the record and seems 
clearly to lack merit. 

In view of the Umpire's holding that the 
grievants are barred by the Unlon's fallure to appeal 
ln tlMly f ashl on following the November 13» 1961 meeting 
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of the Joint Incentlve Commlttee, lt ls unnecessaiy to 
rule on the questlon of whether they are aloo baned 

of ïïat ü ? l0n ^ + . lnactl0n followln 6 the May, 1961, neetlng 


DECISION 


For the reasons above stated, the 
grlevances are held not to be 
properly before the Umpire and 
are accordingly dlamlssed. 


/ 


7 ./V 


"Halph T*r Seward 
'Impartlal Umpire 


/ 


\ 
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REPORT* BY BEI 1 F] 


S G OVERIIli.O KICET T IVES AT 


év i 

X 


,1 A B ETHL5HEH STEEL .bTDEP, JAW/.RY >l. 1960 A0RE5HENT 

"év / 

There are four kinds of lncentlvo problems whlch arlse under 


the agreement between Bethlehem Steel Company and the United-Steel- 
workers of America: ‘ 


1, New lncentlves where none no\r exlst. 

2* Changed lncentlves as a result of a changed 

» 

/ eondltlon on the job» 

o * * 

3» New lncentlves establlshed pursuant to the May 25» 

1956 Agreement. 

4, Changed lncentlves establlshed after a May 25» 1956 

o 

lncentlve has already been establlshed» 

Out purpose here Is to outllne the rules goveming each of. 
''these categorles of lncentlves and to make acme general observations 
regardlng the background» the procedures» and the operatlon of the 
grlevance procedure» 

I 


New lncentlves 

Where no lncentlve exlsts and the Management decldes to es- 
tabllsh an lncentlve, the flrst questlon that must be resolved Is 
whether the Job ln questlon ls direct or Indirec t. The January 4» 
1960 Memorandum of Understanding defines "direct" as "Jobs whlch dl- 
rectly affect the rate of output and where the output may be measured 
economlcally and wlth reasonable accuracy," It defines "indirect" as 
"Jobs whlch do not directly affect the rate of output or where output 
eannot be measured economlcally and wlth reasonable accuracy»" 

If the Job Is "direct", the lncentlve must be designed so as 
to pay above the Standard hourly rate proportionately for all pro- 
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ductlon In „f 72 J. percent of p.sslblo productlon. ^ 

l«»n posslblo productlon «11 bo th. r«l*« poa.lbl. output „ f th , 
siachlnery or othor „ulpunt uo.d or th. suutlnun posolbl. output of 
« fully quallfled employee l„ th. oos. of . Job uh.r. productlon of 
a machine or othcr equlpment la not involved. 

If thia maximum were aehleved, the earnlne» would be 38 pep- 
osnt 07.93 to b. .Jcact) obovo th. stondsrd hourly rat.. It vould b. 
»o.t unusual t. .chl.v. 38 p.rc.nt. 1 , 0*117 of y, 

cent ahould be aehleved. 

Thl. 1 , bas.d on .neln..rln 8 studl.s and .ip.rl.no. . Th. pr.- 
1960 fomula of th. Corpany waa bas.d on . of 33 1/} 

«d produo.d .arninga opportunltl.s of .bout 26 „rc«t. An Inoro.s, 
of .bout I, 2/3 psrcsnt In th. ««mum should rc.ult 1 » .bout 4 p . rc .nt 
ln the avepa C e — op 130 percent. 

A n.w lncentlve o.n bo found d.flolont ln tuo waya. If lt 
oan b. shoun that th. maataun ,.t f.r 13 e p .rc.„t 1 . „ot Justlfl.d b 7 
th. fact. but 1. b...d on un.tuin.bl. Standard, «v.n at suxtaun C on- 
dltlona, thon th. rat. 1 . »ro„ c . It do.s not provld. ".qult.bl. oon- 
ponaatlon” as d.fln.d by th. partl.,. I, lt csn .. Jhwn Mn 

c«mot ..m 30 percent .bo,. th. sUndard hourly rat., thls b . 

ro.son.bl. .,ld.„c. that th. contract r„ulr.».„t, ha,, not b.on ».t. 

Wh.n thl. lattor . 1 . 1 » 1 , nad., th. »,r. f.llur. to ..rn 30 pcro.nt la 

not llk. 1 , to b. sufficiënt evident, a 0 .l„st th. „uit, of th. ratos. 

Th. Issue of alowdown or failur. t. uork at Ino.ntl,. p .o. „o, b . 

lnjected b, th. Conpany. Hou.,.r, lt should b. notod that th. »on 

should b. abl. to ..rn 30 percent for so».thl „ 6 1 ... th„ „., 1 ™, 

posalble productlon or output: lf thev u.n. . 

** “ wer# rcachlnc maximuma, they 

would be entltled to 36 percent. 
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Incentivea are aet upon a Job basis. Therefore, the eamings 
achievement is measured on a job basis. That leads to the question — 
what is a job? Thls cannot be categorically answered. It can be the 
job which ia desoribed and clasalfied. Or, it can be a particular 
station or the part of a job which is studled and Incentive rated. 

Each aituation nust be examined on its own morita and we ahould urge 
that Job be defined narrowly enough ao as to avoid averaging out 
people operating different machines or perfomlng different tasks. 

If the job at issue is "indirect", then the same measurementa 
and guides used above govem but when the figure is completed, the 
incentive paid is 67 percent of what it would be if it ware "direct". 
Therefore, the 36 percent becomes about 2£> percent; the 30 percent be- 
eomea about 20 percent. Except for ueing thia ’educed factor, every- 
thing elae stated herein ia fully applicable. 

II 

Changed Incentivea 

Whenever an incentive ia changed as a result of factors deslg- 
nated in Artiele V, Sectlon 2(c), three thlngs are brought into play: 

a) The incentive may be changed to refleot the new 
circumatanoea. 

b) The eamings must be no less than they were — givlng 
"due effect to the change or other event" which led 
to ohanging the incentive. 

c) The new incentive must provide "equitable componsation". 

For this reason, if the incentive was paying more than "equit¬ 
able compenaatlon" as defined in the January ij, 1960 Memorandum of 
Ofcderstandlng, then that level of eamings must be maintained. If 
the employees slow down, they cannot expect as much pay. But if they 
perform comparably to the past, they raust receive no lesa money. 
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However, if the prior eamln^s wcre not enough to equal "equit» 
•ble compensation", thea the now lncentlve must po 7 more noney ~ 
enough to meet the test of "equitable compensetlon". Thla ap-llts 
under every clrcuastance — whether the new lncentlve is besed cn the 
standerd hourly rate or not end whether the old plan met the May 25, 

^^56 criteria or was eatablished as a new lncentlve where none had 
exlsted. 

If earclngs ezceeded the level called for under the definltlon 
of "equitable oompenaation" and the lncentlve la ehanged, eamin C s 
cannot be reduced but must be kopt in llne with those whlch had exlst- 
ed regardless of the elrcunstances. 

III 

Convers1ons 

The May 25, 1956 Agreement requlred th 6 Company to convert all 
lncentlvea to provlde the standerd hourly rate aa the base rota. To 
protect employees agalnat any vage cut* f the new lncentlve had to pro¬ 
vlde no less than the old one. The test was appllcatlon of the old 
*nd new plan to a representatie 3-month period to aee if the new plan 
dld pay out as well as the old — on the average. 

The Janusry I 4 , 1960 Memorandum of Underatandlng brought about 
another teat to be applled to all lncentlvea ba 9 cd on the Standard 
hourly rate eatablished for whatever reaaon prior to March 13, 1960 
and to all lncentlvea eatablished on or after March 13, 1960 pursuant 
to the requirenenta of the May 25. 1956 Agreement. 

Thie new test la aa followa: 

Por maxlsnau output or productlon, 35 percent abovc the stand¬ 
erd hourly rate shall be peld (35.1 to be exact). Thercforo, it ls 
eatlmated that alnce the Ccmpony usod 33 1/3 percent in setting up 
these lncentlvea, lt will be nocessary to adjust the lncentlve stand- 
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•rd* by «bout 1.35 percent. The Ccnpany catlaetea thla wlll average 
•bout 4 eenta for direct workers. 

Thla adjuatment in incentivos wlll reeuit ln • wage ralae 
effectlve Kareh 13, 1960 for thoae on lncentlvea baaed on the stand- 
•rd hourly rata unleaa they have an "lncentlve adjuatment" ln whlch 
•vent the rate wlll go up but the "lncentlve adjuatment" wlll be re- 
duced by the aana amount. Por these employees, the average earnlnga 
ahould remaln the aaae. 

Por Indirect vorkers, the aane adjuatment la made ln the maxi¬ 
mum figure and then, 67 percent of thla naw flgure la applleable — 
lnatead of 50 percent of the old flgure. Therefore, the 1.35 percent 
Inerease la applled to the aUndarda. Then, lnatead of ualng 50 per¬ 
cent of the galn, the nev applleable pay flgure wlll be 67 percent of 
the galn. Therefore, the actual ratos pald wlll rlae 34 percent plus 
.9 or • totel of 35 percent (or 34.9 to be exact). Thla wlll apply 
as of llarch 13, 1960 to all Indirect workera on lncentlvea baaed on 
the standerd hourly rata. 

Hare too, however, any "lncentlve adjuatment" ln effect wlll 
be reduced by the amount of the Inerease ln ratea. 

Hew lncentlvea eatabllahed aolely becauae of the May 25, 1956 
Agreement wlll not have to meet the test of "equiteble conpensatlon" 
but the January 4, 1960 Hemorendua of Understandlng does revlse the 
TI#jr AgMement by addlng to the represantatlve porlod test an 

additlonal test. All May 25, 1956 lncentlvea eatabllahed on or after 
March 13, 1960 must provldo earnlnga 35 percent above the Standard 
rate for maxlman possible output or productlon. Thla ahould normally 
everege nearly 3C percent ln earnlnga. lf the lncentlve la not so de- 
algned, lt la deficiënt under the 1960 Agreement. 
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oeptlon because in suoh • case the aan» Ineentive ie being uaed; it 
is not being chenged. 

If the amployeea ere eaming more than "equltable campenaation", 
then their eamings aro protected. The Camr^ny cannot adjust the mtes 
downvard to pay out onlj "equitsble conpensation". 



We have reviewed the major categoriea. Wow we turn to iceie 
of the probleem whioh reeaain unsolved. 

Our purpoae in getting into the May 25, 1956 program was three- 
fold ~ to overeoae the inequity of applying vage inereaaea so as to 
reduce the percentage of real ineentive gein, to inerease eamings be- 
oause Bethlehaaa lnc;ntives We re legging behind and to give the ineen- 
tivs worker a greater potential for inoreaaing eamings. 

AU three of these purposes have been aocceipllshed. Wage ln- 
oreases are now ipplied to ineentive werkers on a full percentage 
basis, in faet aore fully than at any other basie steel ooeipany. 
K a ra l ngs havo been substantially inorsased as the la test flgures as 
eosipared with pre-May 25, 1956 data will show. The potential for 
greater eamings is the re beeause the new lneentlves provlde for in- 

cr **"*^ eamings in the scsie proportlon as lncreased product ion or 
output, 

ïn the oourse of so eeaq>r»henslve a program certain probleem 
do ar* We are hopeful that we ean resolve these problems equitably. 
If not, we will be eonpelled to arbltrate. If arbltratlon does not 
sueeeed in brlnging about fair and reasonable results, then we will 
have problems on the agenda for the 1962 negotlatlons requiring equit- 
able solutlon. 
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Here m some of the problenss 

1* \iba.t ls a job? In dealing with thla matter under new in- 
eentives we dld not deal with the specifie problera that arises under 
the May 25th Agreement. If the representatlve period test is met by 
averaglng out several machines or separate operations, one may well 
be doing acne people a favor at the expense of others. it oan be a 
borrowing from Peter to pay Paul situation. We believe that the job 
for this purpose must be construed so as to produce a fair resuit. 
The agreement is designed to prevent wage cuts. Job must be defined 
in each oase with this in mind. Every practical step must be taken 
to prevent wage reductiona oaused by this averaging process. 

2. What ls the representatlve period? These incentives are 
applicabl. from the date of installation on. If it turaa out that 
the representatlve period does not repreaent the conditlone under 
whioh the rates are being applied to the Job as actually performed, 
then the period ls not representatlve. One of two thlngs become 
true - either the rates as inatalled were wrong or they were right 
then. but changed oonditions made thee, wrong under Article V. Section 
2(o) and they must be changed. It is unthinkable that the May 25th 
Agreement can be used for wage cuttlng. 

The Company sets the rates, deoldes on the incentive structure 
*nd dlctates how the work ls to be performed. Therefore, it must 
beer the burden of seeing to it tïw.t the incentive will pay 0 ut on 
the Job as actually perfomed. It cannot hl de behind the technical- 
ity of the cholee of a 3-month period and the develonneat of rates 
and devices to meet that test period. and then wash lts hands. } 
However, we would be unwise to not faoe facts squarely. We 
cannot look at the experlence of some day or week or pay period or 

# 
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particular run of work and Ignore tha actual eamlngt over more 
ra present at ivo periods. It la not aurprlslng that eamlngs fall be- 
low wtaat they would have been under the old ratos, eapecially durlng 
periods of low production. But lf the rates do provlde equal op 
greater eamings under relatlvely nonaal or average conditiona, then 
lt is llkely that over the long pull earnings wlll aotually lncreaae. 
This la beoauae a hlgher base rate results ln lncreased Incentlve eotn 
pensatlon for lncreased productlon faster than under a lower base 
rata* 

The key to this problem lies In a faotual exanlnation of earn- 
Ings» Exanlnation of earnings over a manbar of repreaentatlve peri¬ 
ode should reveal whether the new rates really pay out or not» The 
Company should be asked to furnlah sueh infomntfon when employees 
believe they are sofferlng beeause of the new rates» 

3* What about product mix? This is always a troublesome sub - 
jeet. We leam to fdapt ourselves to one setup and when it is 
changed, problems arlse. 

If there ware wlde differences under the old rates between pay 
for different product», run», orders, aises, etc., and the new rates 
level out these differenoes, lt is llkely that susplclons wlll be 
aroused, This is especially truc when the fomer loacly-rated jobs 
are run with greater than normal frequency. 

This matter oan baar on the whole quastion of the repreaenta- 
tive nature of the test perlod. it can also raise the questlon of 
whether an Article V, Sectlon 2(c) change has taken place Justifying 
a change in rates. There is no way to answer these questlons ex- 
eept on a case-by-case basis ln the light of the facts, 

One gulde can be used, hcwever. If the eamlngs on the Job 






Exhibit ii Allachcd In Aflidavil ol VVilli.iin I). Suill. 
a whole «tand up, it wlll be dlfflcult Indeed — lf not lr.poojlblè- 
to upaet the lneentlve. We can't plek and choose partlcular Job run 3 
or partlcular turns and successfully condemn the lncentlve on that 
baala lf repreeentatlve eamlngs flcures show a different plcturo. 

Perhaps ln our dlseusslons furthor Issues wlll be brought out. 

We are obllged to deelde whleh pending grlevances mist stlll 
be processed and "the speclflc Issues on whleh the Union seeks fur- 
ther dlscusslon". Then we must carry on such dlseusslons. And 
flnally. lf we cannot agree we arbltrate. 

Our long run purpose ls clear. We want aatlsfaetory Ineen- 
tlves. We expect that o^r merabers wlll respond to such lncentlves 
and that management wlll galn through lncreased productIon and 
through lncreased productlvlty. To aehleve thls long run alm. lt ls 
essentlal that we resolve the questlons pending, settle the grlevances 
and promptly handle future grlevances. Thls ls the goal we all have. 


Pittsburgh, Pennsylvanla 
March 7» 1960 
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OFFICE o;; THE D5PASTIAL UMPIRE 
DECISIOIi NO. 1153 


July 12, 1965 


Orievar.ces Hos. .3^313 Sl* • 
B-3141 , H- 829 , H-33C. 

L&ck&wanna Plant 


Each of these four grievances relates to one of 
the new standard-hourly-wage-rate-based ir.centives Khlch 
F 1 ar.a 3 err.ent hes escab3.isr.ed at the Continucus Sr.eet, Strip 
and Plate Mille, pareuant to the Supplerental Agreeaent of 
May 25, 1956. Each case has been carried through all 
step3 of the grlevancc procedure; each has has been con- 
siderfeci 'oy the Joint Incentive Ccmaittce. In each case 
Management claims that in these proseedlngs all Issues have 
been settled by the partles therselvec and that nothing 
raaalno for the Umpire to deelde. The casea are here for 
a ruling, on thls claim. 

On the basis of the records before hia — the 
minute 3 of the variou 3 3rd and 4th Step Meetings, the pre- 
hearing statement, the mlnutes of the Joint Incentive 
Comritte? meeting of Jur.e 2, 1964, :uid the record of action 
taken with respect to certain of these grievances at a prior 
Umpire hearing — the Umpire rust hold that Management ie 
correct and that the issues propex*ly raised by these griev- 
ances have either been Kithdravn or settled by the partles 
ther.ee! vc 3 . 


In the Matter of 
EETMLKHEK STEEL COtiPANÏ 
and 

UNITED STEELED WCER3 OF AMERICA 
LOCAL UNION «C. 2604 
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v'ich L ': 31 -' 2n - 

fo:- Vh.- ::cth.-in:c2i Ktir.iVr.wi*! Vv: • 

KA-iit.-icr.ce Depsrtoent, tho l^ir !^ ^ÏÏÏHC:. 

tli CV i r ’ C6 ,^’ 03 «s5ï ~“i "e . r {i) £ th5 : V:^r U t^&t ???? ir ‘. ?;.*■ 

were t°o coxplex; (2y the cir.i::. t l e • Ti’. „'U ' 

malntenmce er.nlo^ecn s'^ould b-< * r: ’ C; -' *■•• 

rathcr fehan on* thl vS i ïïp'c- C th ; lr **&*'■ w* 

«d (3) the ciai.-; tefv er -pl c 7«e-; 

these lncentIv-3 hal , thi , !r ' ?1, :' ie3 «.vier 

durin G the Tesc P*-*od -- «if*. ïhc . leYe? ' 3 ®»**b:;oheJ 

ays ssrars:* j&r&s#*'ssss? 

froa rurther cor.slderatlon. a ‘ tol> ul -- s tr.cn 

xis&sj §“tsg? g.»* “; £ “ « 

crlpt of thathearing. 1 vltMr1 *^ »• »<*<U In the taiSa- 

eatabllatJi tS*.°iüS„ï?“, t ^. T ï-’' !«?«>. ,««4 »» 
was wlthdra..n by the Urio- Pt ? ria- 0l/ W ? J ‘7 rcpiejer.tative 
«ocraa bus orlir tÓ tho'iw- £*?.!;’• «f« t,< 

2"sua*&tsü^'***• **• 

s^tSS; ras&sSf 

. finctSi accord<n^ v fv a** f><*». 

no reaalnlnp cn^n uonac <' * v * u *‘*w# w.aw tr»erc are 

SïïT^ SS ^ 


►** O 








376 


Exhibil H Attached lo Affidavit of William D. Scoll. 


Grlevances Nos. H-G 29 and H-830 relate to the 
lncentlves cauabllshed for the Crancnen and Crane Chascru 
on Crancs Kos. 412 and 441, recpectively. With regard to 
the 00 crlevvcicea, the Umpire flnds as follov;a. 

1 . Thourii the c**levances contaln general state¬ 
ments that the Union dJcagree 3 with the new lncentlves and 
Klth the Test Peil 00 and conslders the rates unreasonable 
and unfair, no speclflc claims concernlng these lncentlves 
have been advar.ced by the Union at any polnt ln the 
grlcvance procedure. The Unlon’s or.ly contractual claim 
ls that the lncentlves vlolate Artlcle V, Scctlon 2 (c). 

2. Artlcle V, Sectlon 2(c) does not apply to 
these lncentlves because they were establlshed pursuant 

to Sectlon 5(U} of the May 25, 1956, Supple~.cn tal Agreenent. 

The Umpire flnds, accordlngly, that there are 
no open Issues ln these grlevances upon whlch he may 
properly rale and that the grlevances must be dlsmlssed. 


ËICISIOK 


The grlevances are dlsmlssed. 
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Transcript >f Pmcccdings, April 6 . 1973. 


UNITED STATES DISTRICT COUW 
WESTERN DISTRICT OF NEW YORK 


LAWRENCE RALPH and DIVERS OTHERS, 

Plaintiffs, 


THE BETHLBHEM STEEL CORPORATION and 
THE UNITED STEELWORKERS OF AMERICA, 

Defcndants. 


ClVIL ACTION 
NO. 11,892 


Proceedinga hald ba fora tha Hon. John T. Curtin 
United Stataa District Judga, in Part II, ünitad States Court 
House, Buffalo, New York, on April 6, 1973. 


I APPEARANCES! 


WILLÏAM D. SCOTT, Esq., Attorney for tha 
riftintifri• 

UODGSON, RUSS, ANDREWS, WOODS « GOODYEAR, 
Attomeys for tha Defendant THE BETHLEHEM 
STEEL CORPORATION; JOHN S. DICKINSON, Esq., 
of Counsel. 

TIERNAN, KHUG fc GODINHO, Attomeys for tha 
Defendant THE UNITED STEELWORKERS OF 
AMERICA, by THOMAS fi. KRUG, Esq.) BREDMOFF 
fc GOTTESMAN, of Counsel, by MICHAEL 
GOTTESMAN, Esq., of Counsel. 


M. T. NOEL 

orriciAL *tPo«T(« u *. district court 
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1 

2 

3 

4 

5 

6 
7 
ë 

9 

10 
11 
12 
13 
*14 

15 

16 

17 

18 

19 

20 
71 
22 

23 

24 

25 


THE COUKTt 
MR. SCOTTr 
THE COÜRT: 


MR. SCOTTl 

THE COORTt 
MR. SCOTTl 
MR. GOTTBSMMIi 
THE COORTt 
MR. OOTTESMAN: 


Kr. Scott, nioa to sae you again. 

Nioe to Mo you» Judgo. 

Z havo rocoivod your anwora to «y 
quostiona. Z approcioto it. Before Z 
considor thio aubmlttod» Z thought lt 
ulght be a good ldoa to got togethor ono 
more tia» and haar your commenta of any 
length you doairo to make. Kr. Scott» 
porhapa you ahould go firot. 

Zf you profor» Z will» your Honor, 
hut it isn't ny motion. 

Do you want aomaone olso to go? 

Thoy aro making the motiona. 

Good mozning» your Honor. 


Kr. Gottosman. 

Z am counsel for the union dofondan 
We woro the criginal moving parties and 
the companios havo also moved for suaaaaz 
judgmont. Z would liko not to diocuss 
at any length the logal issues boeruse 
this Court hos had very similar logal 
motiona in othar oases and is familiar 
with it» but rather to focus on what 
soom to be a fow of the faetual points 
that havo gotton elaborately discussed 


t». 


* 


H.T.NOEL 

orrtciAL MtroMTtn. u.t. oiitrict court 
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1 

in the summary judgmmt pepers. All 


2 

I propose to say about the legal test 


3 

is that I think it is clear and I don't 


4 

* 

think that Mr. Scott disagrees that this 


5 

whole case tums on whether or not the 


6 

union has breached ita duty of fair 


7 

representation. We have a little bit of 


8 

a conflict about how, and X think the 


9 

conflict exists because the cases aren't 


10 

that entirely clear about where precisel 

t 

11 

the duty of fair representation ends. 


12 

We have cited a series of cases which 


13 

stand, we think, for the proposition 


14 

that absent a bad faith motivation 


15 

there ia no breach of the duty of fair 


16 

representation. 


17 

Mr. Scott hasfeom down pretty 


18 

neavily on the word “arbitrary" which 


19 

appeared in vaca v. Sipes and he has 


20 

som district court cases which talk 


21 

about grievAnces being processed in a 


22 

perfunctory aannar. That phrase, X 


23 

think, is subject to interpretations. 


24 

Perfunctoriness een be evidence of bad 


25 

faith. Xt aay be that the Courts r**ally 

H. T.NOEL 

OFFICIAL RCPOATCR. U l OltTfflCT C««y»T 
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intenóed as Mr. Scott suggests something 
mora than th&t, to wit that a union 
which raally daaonstrates • disintarest 
in tha performance of its duties is 
tharaby breaching tha duty of fair repre 
sentation so that avan though it doasn't 
hava a bad faith aotivation, it doasn't 
dislika this griavant. It is just as 
though it ware shrugging its shouldars 
or rafusing to parfora thosa rasponsi- 
bilitlas which it undartook whan it got 
oartifiad ac tha bargaining agant. Z 
raally don't think it aattars which of 
thosa standards is applicabla in this 
oasa. This union has cartainly not 
handlad thasa things parfunctorily. 

Zt has spant anoraous aaounts of tiaa, 
anoraous aaounts of aanpowar in daaling 
with this casa. We hava soaa dlsagraa- 
asnts about soas of tha judgaants tha 
union aada along tha way and thosa I 
would lika to addrass aysalf to, but Z 
think that it doas bacon» claar upon 
going through this racord that thasa 
wara judgaantal questions. We *\ink 

M. T. NOEL 

orrtciAL AC^OATcn u.*. oistrict court 
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5 


the union made them all correctly. We 
don't think it ie the Court's provinee 
to decide whether it made them correctly 
or not. Once it is clear that they were 
judgmental queationa and that the union 
faced them on the merits, we submit, 
that ia the end of the lawsuit right or 
wrong. That is to say, whether the 
union's judgment was right or wrong. 

The fact that it was sincerely exercis- ! 

I 

ing a judgment under the applicable 
legal Standard disposes of the case. 

New, one of the problems we have 
had and we have had it in aoving for 
aumaary judgment is that the plaintiffs' 
theory as to what it is the union has 
done wrong has changed substantially 
over the many, many, many years that 
this case has been pending. Xnitially, 
the plaintiffs brought a lawsuit in 
which they really wanted to try the 
arbitration case which the union had 
settled and theIr claim was the coag>any) 
had not properly computed or not 
installed an ineentive which in their 

H. T NOEL 

OFFICIAL ACFOATEM o.*. OtSTWICT COUftT 
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view ccaplied with the applicable con- 
tractnal ttsnduds and na lt tras initinl • 
ly fraaad in none of the plmintiffs' 
early pleadings, the defect that the 
onion had cosssitted was that it did not 
take to arbitration and argus their 
theozy of how thia contract ahould be 
interpreted. I think it ia clear onder 
Veea ft Sipea that that is not the issue 
In any ewent, X think it ia plein 
that if we cobm to that that the union' a 
judgeent on the isaoea originally raised 
by the plaintiffs was aanifestly 
correct. Uw union had in hand at the 
timm these ineentiwas were established 
the decision of the inpartial umpire 
rendered in 1959 in which in 23 pages, 
and if the Ooort has not dene so, it is 
an exhibit and we woold urge the Court 
to raad it beoause it is really the 
souroe froe which all of oor probXees 

The arbitrator in the 23-page 
decision laid down the ground rules 
which were to govern qoestions about 


H. T. NOEL 

OFFICIAL AtFO«T*«. IIJ- OI1TAICT COUAT 
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this kind of incantiva inatallation. 

That ia, tha inatitntlon of k hourly 
baaod f neontlva ia aobstitotion for tho 
kind that had pravioualy axistad, tha 
ao-callad tunnaga ineantiva and ha aaid 
in thia kind of a oaaa whara that ia tho 
klad of ineantiva inatallation it ia 
aona of tho nosaal oantraetual atandarda 
ara applicabla. Z , aa tha arbitrator, 
conatrulng your apacial 1956 agraaaaat, 
conoltada that thora ia oaly ooa iaaaa ia 
that kind of an ineantiva caao. Thora i i 
only ona thing tha union can oonplain 
aboat, b o c ona o thora ia oaly ona obliga- 
tion which tha oontraet lnpoaa d upan tho 
oo n p a n y and that abligation waa that 
aftar thay had aubatltotad tho naw 
inoontiaa plan for tha old that taaing a 
rapmaantativa taat pariod, it naat yiali I 
tha naw ona appliad to that pariod, naat 
yial' 41 aaralnga at loaat aqoal to thooa 
idiioh wam, ia fact, yialdad by tho old, 
applyiag it to that roproaaatatiwo taat, 
and ao aaid tho arbitrator tha only 
iaaaa that a onion can raally raiaa ia 

M T.NCEL 
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this kind of a caaa is that the corspany 
did not usa tha right reprasantative 
tast pariod or that it, in applying it 
it doesn't work out that way. Wall, 
thara is no disputs in this case that 
it works out, tha mathaaatics work out 
bacausa what tha conpany did was davalop 
a nsw ineentiva plan, apply it to tha 
reprasantative tast pariod and to the 
extant thara was a deficiency uaing tha 
naw plan they put in what they gall an 
IA, an inoentlva adjustaant or additive 
whioh brought it up and thara is no 
disputs under tha arbitrator's daeision 
that the conpany can naat this Standard 
by uaing this kind of an additive, so 
thara is no problem of arithaetic. 

Tharefora, the only thing conceivably 
laft to tha union was a claim that tha 
reprasantative tast pariod was iaproper. 

Again, at tha outsat, that isn't 
what tha plaintiffs ware coaplaining 
about. They ware complaining that look- 
ing to tha contractual language which 
deals with othar kinds of incentive 

H. T. NOEL 
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1 

pluis that this ons dldn't aeasure up 


2 

to thoss contraotual Standard», but tha 


3 

unlon knew from tha arbitrator's prior 


4 

award that it co ul dn't aaha thosa claiaa 


5 

and it was bacausa of that that it 


6 

sattlad this casa in tha four and a half 


7 

stap and as to the representative tast 


8 

pariod, it gets vary coaplicated but 


9 

our affldavits daal wlth it and all Z 


10 

proposa to say about it nov is that it 


11 

is elear from tha affidavits that tha 


12 

union made a judgmant that this was a 


13 

representative tast pariod whlch was 


14 

used. Zndaad, it nade a judgmant that 


15 

tha pariod the coapany used was a uniqua: 

ly 

16 

good one fraai tha standpoint of the 


17 

employees, that thay ware golng to aaXe 


18 

out better under that tast pariod than 


19 

undar tha others that thay sdght 


20 

altamativaly argus should have baan 


21 

used and that, therefore, in tha bast 


22 

interest of the employees, it would ba 


23 

unwise, not al on» jus*, futlla, but 


24 

unwisa to pursue nn arbitration and 


25 

claim that tha coagpany used tha wrong 



M. T NOEL 
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Transcript 


THE COOKT: 


KR. GOTTESMAN: 


THE COORC: 


of Proceedings. April 6. 1973. 


tast pariod. 

Now, that was a judginent call. Tha 
union aay hava baan wrong and Mr. Scott 
may or may not ba abla to prova that 
thara waa a battar tast pariod to clain, 
but tha point ia tha union aada that 
judgaant aincaraly and it waa aada by 
paopla who ara axpart in this kind of 
thing and that is undar tha duty of 

fair raprasantation that haa qot to ba 

* 

tha and of tha oasa. 

a 

In othar areas, in othar plans, 

I 

and whan I say “plan", I aaan particular 
area jobs, that tha tast pariods 
sinilar ware usad. In othar words,it 
wasn't, as I undarstand tha agreemant, 
it said thraa aonths bafora tha data. 

It said it would noraally ba tha 
13 waaks, I think, pracading tha in- 
stallation data of tha plan. 

As I remenber in raading all these 
affidavits, it appaars to aa that then 
whan tha company and tha union got into 
tha procass of putting tha various 
plans in tha various plants and the 


M. T. NOEU 
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MR. GOTTESMAN: 


THE COURT: 


MR. GOTTESMANi 


varioua unit* into «ff«et, that it 
appeared that there was more lead time 
than was required so that figurea could 
be developed and that seemed to be a 
reaaonable kind of procedure to uae ao 
that there waa a delay in other time. 

Thia waa a aplit period here? 

That ia correct. It waa around a 
atrika period. 

Zn other placea in that aplit periol, 
waa that uaed in other timea? 

Yea. Z believe one of the 
caopany'a current affidavita, one of the 
o* 1 ** filed thia week recitea that other 
plan* at the Lackawanna plant alao 
utiliae aplit period*, not juat the 
one in thia lawauit. Th* union faced 
that at the tiaw. The union conaidered 
way back in whatever year it waa that it 
waa actually grappling with thia the 
poaaibility of arguing that a aplit 
period, you know, an argument that 
obvioualy could have been wade, - 
whether it would win or not ia another 
thing, but a aplit period ia unuaual 


M.T NOEL 
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and, therafore, you ahouldn't uaa tt, 
but aftar tha union took a cloaa look 
at tha productlon durlng tha particular 
waaks in quaation that wara involved in 
that aplit pariod, tha union mada a 
judgaant wa battar not do that, thia 
turna out to ba a pratty good pariod. 

Now, in tha conpany'a «ora racant 
affidavit, thay actually citad atatiatie» 
to ahow tha parformanca in tha varioua 

parioda, both pracading and aftar tha 

% 

ona that waa uaad, and incidantally, 
thia inforaation waa alao givan to tha 
union at tha third atap aaating whila 
thia griavanca waa baing conaidarad ao 
that tha union did havo bafora it tha 
avidanca to ahow that thia wat pratty 
good. Whathar or not it waa tha right 
taat pariod, it waa a good ona and, 
tharafora, ona which it would ba unwiaa 
tor tha union to challanga, but thara 
ia nothing unuaual about thia and 
bacauaa of tha tiaing of incantiva 
inatallation and bacauaa ao «any of 
tham caM in in aarly 1960 which was 

H. T. NOEL 
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right after tha basic staal strike in 
1959, it was quita conaon, at least at 
this plant for planta to ba using split 
representative test pariods. 

New, ons other thing which the 
plaintiffs have said with respect to 
those original issues, with respect to 
the union's original disposition of this 
CIM ' reistas to the fact that after the 
case was settled at the fourth and a 
half step by the inoentive experts of 
both parties, a settlement which both 
parties understood to be final and bind¬ 
ing and therefore, to exolude the 
possibility of an arbitrator overtuming 
it, there developed a ground swell frotn 
people, Z assume the same ones who are 
***• Plaintiffs in this lawsuit, you know, 
h#r * LacJcawanna unlike every other 
steel plant in the oountry the people 
way upetairs don't decide which of our 
cases go to arbitration, we do, and 
by golly, we want to take this case to 
arbitration and so literally they could 
get into the court house door. They can 

H.T NOEL 
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9 et bef ore the arbitrator by inslating 
on going there, but the union ataff 
representative who was going to present 
the oase in arbitration Knew full «11 
that because the thing had been 
aettled, the arbitrator's decision on 
the aerits was going to ba that the case 
had been settled and when his deposition 
was taken, Kr. Scott asked him about the 
nature of the arguments that ha made, 
ha used what I would eoncede is the 
unsolicitous phrase that ha argued the 
case with tongue-in-cheek. 

Mr. Scott sieses on that to say 
that this was an insincere argument. 
Happily, Mr. Scott gives us the sectiona 
of the transcript of that haaring. Ha 
actually argued very vigorously, made 
every conceivable argument there is and 
thay are spalied out in, I believe it 
U, Appendix C. It is Appendix C to the 
plaintiffs' affidavit. The Court can 
rtri it and can see that Mr. Jardon did, 
in fact, vigorously argua everything 
there was to argue as to why the settle- 

M. T. NOEL 
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! 

1 

mnt of thia case ahould not be ruled 


2 

by the ax^bitrator to be binding and 


3 

why on the merite the union ought to 


4 

win. 11e waa tongue-in-cheek because he 


5 

knew he was qoing to lose and indeed 


6 

right at the hearing the arbitrator 


7 

Juat kept climbing all over him saying. 


8 

"Now, but ian't thia case settled. 


9 

aren't you bound by the settlement agree 

- 

10 

ment which was reached at the fourth and 


11 

a half step, and anyway on the merita. 


12 

ian't it clear from my prior decisions 

¥ 

13 

that you can't win". Z guess every 


14 

lawyer in his experience has had a case 


15 

he went into knowing he was going to 


16 

lose and getting climbed all over by 


17 

the Court and getting all of the argu- 


18 

ments that he knows are very convineing 


19 

from him. That is what happened to 


20 

Mr. Jardon when he took this case to 


21 

arbitration and that is why many years 


22 

later he is able to characterise what 


23 

happened that day as his presenting 


24 

all of these arguments tongue-in-cheek. 


25 

I don't think it is in any way conceivabl 

.e 


M. T. NOEL 
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1 

to raad that statement as meaning that 


2 

ha was baing inaincera or not caring 


3 

about tha amployaea. Vfhat ha said to 


4 

tha arbitrator ia on tha rocord. Ha 


5 

n'ftAa *11 of tha argunanta thare ware 


6 

to make and what ha maant by tha phraaa 


7 

was ha knew ha waa going to loaa, and 


8 

by golly, ha aura did. 


9 

Now, thoaa wara what we thought 


10 

ware tha iaauaa in this case whan wa 


11 

atartad out and I think as it bacame 


12 

claarer and claarer, thara waa no breach 


13 

of tha duty aa it ralatad to tha initial 


14 

praaantation and handling of the grieven 

:a 

15 

procedure and tha ultimate settlement of 


16 

this case, that tha plaintiffa' position 


17 

caM around to what ia now, X think. 


18 

become tha focus of attantion and it ia 


19 

really a coag>lataly new argument. Than 

1 

20 

was nothing in tha firat few yaara of 


21 

tha litigation that daalt with it, and 


22 

that ia the coaiputation of the retro- 


23 

active aaounta to which tha employee» 


24 

ara antitled. 


25 

Tha aattlamant which tha union 

0 



M.T.NOEL 


OFKItk g.». DI»T«ICT COUMT 







393 


Transcript «»f Prncecdings. April 6. 1973. 17 

reached with the company at the four 
and a half step provided that aa the 
direct incentive grievances were 
settled that they were to some extent 
determinative indirect. The company 
would, in fact, make such adjustments 
and such retroactive payments for these 
plaintiffs to reflect the decisions and 
the ultimate resolution of the direct 
incentive and in fact, what the company 
did is with each of the direct units 
grievances was finally settled, and 
the exact amount of lts computation was 
determined the company would apply that 
prospectively to these indirect workers 
who are the subject of this lawsuit. In 
other words, from that day forward, 
they would get the benefit of the 
adjustsient in the direct incentive. 

The company did not, with each of them, 
go back and compute the retroactive 
amounts for the indirect workers. It 
did for the direct workers and it paid 
them off, but on the indirects it 
decided "look, we have got five differ- 
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i 


ent direct unit* that are in diar-'i-e 
here. Each of them may end up, since 
each of them contributes to the in- 
centive that the indirecte get, each of 
them may end up adjusting either up or 
down the retroactive payments that we 
are going to owe to the indirect people 
and rather than have to go through this 
procesa of five separate computations 
each time we settle one computing the 
new retroactive payments and making the 
distribution of these several hundred 
people, we will wait until all five of 
the direct incentives are settled and 
then make one retroactive payment which 
takes into account the settlement of all 
five." 

Now, the only judgment the union 
made on that one was not that the company 
didn't corae to the union and ask its 
devioe. The company just said "This is 
what we are going to do”. A grievance 
could have been filed saying "No, you 
can't do that, you got to pay each one 
retroactively when it is ready". 
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The union never did that. Mo employee 
ever filed a grievance saying that the 
company should do it the other way. The 
union, I suppose, wquld have been very 
oonoemed if it could have anticipated 
that over the years the company was 
going to proeeed to lose the records so 
the retroactivo computation couldn't be 
made, but X think one can hardly say the 
union breached its duty of fair repre- 
sentation by not anticipating that the 
company was going to lose records when 
Mr. Scott's own discovery establishes 
this is the first time in history the 
company has ever made a goof up like 
that. There was no way the union could 
anticipate that, so X don't think there 
was a breach in the union's allowing 
the company to wait until all five 

directs were flnished before making the 

s 

retroactive payments and then we get to 
the point, well, okay, now all five are 
flnished. It is time for the retroactivi 
payment. The company discovers it has 
lost sorae of the records and they can't 
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1 

make the conputation the way it normally 


2 

doaa. 


3 

Now, tha firat thing the company 


4 

4 

undeitock to do at that point was to 


5 

devise aa beat a fonnula that lt could 


6 

to replaoe the one that it couldn't uae 


7 

beeause it didn't have the actual recordi 


8 

for the retroactiva period which waa 


9 

1960 and 1961. Xt took inatead the 


10 

period of 1962, 1963, 1964, 1966, where 


11 

it did have recorde and looked to aee 


12 

what the eaminga ware during that 


13 

period and what the impact of the 


14 

adjuatmenta have been and it aaid "Now, 


15 

we are going to aaaume that the experien 

se 

16 

from '60 to '62 waa oomparable of that 


17 

fron '62 to '66 and baae the retroactive 


18 

paymenta on that analogy. 


19 

Now, the union haa not yet been 


20 

called upon in the grievance procedure 


21 

to aay whether that ia the beat aolutior 


22 

or not. X can aee the union going back 


23 

and aaying to the coepany "Wall, you 


24 

want to pay interent on thia", and ther< 


25 

are all kinda of thinga. The union may 

! 
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coma up with • bettar formula. This 
lawsuit was filed and it sort of brought 
things to a halt, at tha polnt of whlch 
tha company havlng discoverad tha loss 
of racords tandarad to tha union lts 
suggastion as to tha bast altamativa 
formula. Zt was tandarad to tha union. 
Thara happanad to ba a union maatlng. 

Tha union raportad to tha aaployaas that 
thara wan this proposad formula and tha 
oompany had actually camputad tha amotait 
that would ba paid out, I think $89,000 
in ratroactivity. 

Nr. Scott happanad to ba at that 
maating and spoka to tha araployaas and 
parsuadad tha» that thay didn’t raally 
want this, thay wantad to bring « lawsui : 
instaad, which is why this lawsuit got 
filad and at that point, tha prooass of 
worklng out tha ratroactiva paymant sort 
of ground to a halt whila this lawsuit 
has gona on for saveral years, but wa 
think that two things ara trua about 
that ratroactiva paymant. 
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One, in sorae fashion or other 
either thia Court or an arbitrator pr 
the partiea in the grievanoe procedure 
are going to have to come up with an 
alternative formule. The company has 
lost the records from which its normal 
conputations would be made and so the 
only question is what formula are we 
going to coma up with and who is it 
that is going to decide what that formula 
is. 

New, the company has coma up with 
one formula which their affidavits 
insist are very generous and they say 
it is inconeeivable that the true records 
would have yielded as much as what they 
have done and that they have indeed 
deliberately aired, as it were, in 
favor of the employees because they 
feel guilty about the records. That 
may or may not be true. X am not the 
union's ineentive expert and I don't 
want to bind the union into a position 
in response. We may say the company's 
formula is very good or we may think of 
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a bitter one, but the question is 
whether we agree or don't who is 
ultimately to resolve any disputs about 
the correct retroactive payment and we 
submit, as does the company, that this 
i® something that should go to the 
grievance procedure and ultimately, if 
the parties can't agree with it there, 
that it should go not to this Court, but 
to the arbitrator. 

As the Court will see from the 
several decisions of the impartial 
umpire, ha is an expert in ineentive 
methode and that is why the parties have 
him. He is an expert in some other 
things too. His career is to interprat 
collectiva bargaining agreements and 
apply them and ineentives are a major 
portion of his business. He is the 
expert the parties selected for that 
purpose and this is, as the Supreme 
Court would put it, grist in the mille 
of arbitrators. He is going to be, we 
submit that ha is the person the parties 

have selected to do this, but in any 

✓ 
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event, ha ia uniqualy qualified to 
deelde what is the best foraula to 
substitute tor the lost records. If 
' the parties are unable to work that out 
theaselves and there is no, - at this 
point there is not yet any breach o t the 
duty by the union which would warrant 
substitutinq this Court for the arbi- 
trator to maks that decision because if 
we are right that the union is not 
held accountable to have expected the 
oonpany to lose the records and. there- 
fora. it was confronted with a feta 
d’acompli which is "the records are 
lost, what are we going to do about it 
now". 

The union hasn't done anything 
wrong yet. The union is prepared to do 
what it nonally does with the problem 
and what that is to negotiate with the 
conpany and if we can't agree, take it 
to arbitration and have the arbitrator 
deelde how the coeiputation is to be 
determined. 

That is our position. We submit 

M. T. NOEL 
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there hasn't been any breach and unleas 
the Court has additional queations of 
ua, I would, I gueaa, rest at this 
point. 

THE COURT: Mr. Tottasman, why don't I hear 

from Mr. Dickinson at this point or Mr. 
Scott, and I may have some questions. 

MR. DXCKINSON: If it please the Court, I have 

very little to add to the general 
presentation becauae at this juncture 
X think the prsliminary question and the 
question that is definitive of the whole 
aotion obviously is this question to 
vhich Mr. Gottesman has just addressed 
his remarks, and that is the issue as 
to whether there has been failure of 
representation on the part of the union. 

The coapany takes the position that 
first of all, that any question relating 
to an incentive payaant or an incentive 
plan does, indeed, involve the applica- 
tion of the agreeasnt and both under the 
'56 agreemsnt and under the collective 
bargaining agreement it is properly dis- 
posable in the grievance procedure and 

H. T. NOEL 
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that this ia tha exclusiva remedy. 

Mom, on tha issua of, - with tha 
sola axcaption of a claim of failura of 
rapreaentation by tha union. Tha aecond 
could which ia aat forth in our affidavi: 
ia tha factual data which oaa to tha 
iaaua that irraapectiva of that that 
tha conpany haa not breachad ita collec¬ 
tiva bargaining agreementi that it waa 
there and prepared to prooaad with tha 
gr ievanca procedure and generally 
aatting forth the faimaaa of tha tender 
.that waa made, all in aupport of tha 
notion that tha employaea have indeed 
received a fair and equitable traatment, 
but X think today cartainly and at tha 
threahold thare ia no queation that the 
iaaua that would determine thia ia tha 
iaaua aa to tha union acta in repreaent- 
ing thaae employaaa and X aubmit that thi 

record ahowa a vary vigoroua defanae, 

/ 

particularly during tha atagaa 1, 2, 3 
and 4, - I don't maan 1 ao nuch, but at 
tha level of 3 and 4, the minutea of 
which X think ara bafora tha Court today 
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and show, and I think a chronology 
shoving numerous meetings and auch 
confrontation on this question. 

I suppoae one might aak if it is 
that simple of an issue why the langthy 
affidavits, and one doesn't normally 
expert lengthy affidavits in an issue 
in which there is no question of fact. 

I appreciate that, but X feit notwith- 
standing soaie inpression that might be 
raised from the lengthy affidavits that 
it was only fair to this Court that we 
set forth at soae length all of the 
data pertaining to the, - that is within 
the reala of possibility, - the records 
on this are rather voluminous, showing 
the vigorous presentation by the union, 
showing the positions taken and what is 
nors, golng on to show how the ooapany 
undertook to iaplement this plan and wha 
indeed is the effect of the impleaenta- 
tion of the plan. 


t 


Xt seeas to me, for inseance, 
counsel from time to time is urging that 
his clients are entitled to 67 per cent 

M. T. NOEL 
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of whatavar ratroactive pay ls nads to 
• dirset worksr and X ean undarstand 
that that ls a notion ons might gat, 
but if ons raads tha aathod of lapla- 
mantatlon of thasa plans, it is vary 
obvious that that doasn't follow at all 
and that inoraasas ln dlraot inoantiva 
eamlngs do not nacassarily rasult in 
(0 par oant of that figurs going to 
indiraet amployaas. You hava tha 100 
par oant floor that is axplainad at som 
langth by Kr. Williaasan. 

You hava tha XA, in which with an 
IA of this sisa and with tha nuabars of 
aills that wara balng addad on by raason 
of improvaswnt or changa in tha plans 
by diract workars, tha XA was tan tiaas 
tha aaount of tha add on, so what X aa 
saying is that wa sat forth all of this 
bacausa not that that is eonclusiva on 
tha issua as to tha oospany's obligatlon 
or braach of aontraet, but it shows, 
sinca all of this was in fronc of tha 
union and in front of tha company, it 
shows cha raasonablanass of tha conduct 
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of the company and of the Union through- 
out the handling of this matter. 

Now, aa haa been pointed out, at 
the outaet, there were a number of 
claima in varied nature. I think 
generally apeaking what there waa waa 
a atonach reaction on the part of aome 
of the employeea that what they were 
receiving out of thia incentive plan waa 
not producing the high eaminga that 
perhapa aapirationa are greater than 
realization and they were disappointed 
in that and X can underatand that that 


waa ao. 


They were complaining in the earli< 
atagea of the conplexity of the incenti' 
plan and X think we will all have to 
agree that they are highly complex, 
very difficult to conetrua and very 
difficult to apply» All of theae pe- 
ripheral argumenta X think at one 
point they were auggeating that they 
ahould be held to be direct production 
workera rather than indirect and that 
iaaue, X never really appreciated how 
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they would think that that was the case, 
but that claim was made and I think 
Mr. Scott'a memorandum to the Court in 
Fabruary of '71, that issue was with- 
drawn, so what we are down to, it seems 
to ms, is the one issue that is now 
before us and pointed up by your Honor, 
incidentally, in the questions that you 
propounded to us and at ons point or 
one cfthe questions related to the 
representative test period, not so much 
the question of whether it is fair or 
unfair but the question as to whether 
the union was justified based upon all 
of the decisions that it had had in other 
grievances for other units under the 
same incentive plan, whether this union 
was justified in taking the action of 
detarmining that the representative 
test period was indeed at least an 
appropriate one to this unit. 

On that one, even though we had 
not thought in the earlier stages that 
this was continuing to be an issue, the 
impression was at soms stage along the 
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1 


line that that was relegated to a 

2 


sacond posltion. Z did add in Mr. 

3 


Williaason's affidavit, a rasponsa. 

4 


in rasponsa to your Honor*s quastion as 

5 


to the fairness of the rapraaantativa, 

6 


I think sor iata that brings haas that 

7 


vary clearly. The arguswnt is aade that 

8 


the contract talks about tha first, tha 

9 


thraa aonths pracading installation of 

10 


tha plan and that if you do not follow 

11 


that, I gather Mr. Scott suggasts then 

12 


you have violated tha contract as to 

13 


tost pariod. 

14 


Without laboring tha issua, it is 

15 


perfsctly obvious that if tha plan is 

16 


to go into affact on April 17, 1960, as 

17 


this ons did, you cannot conduct produc- 

18 


tion down to April 16, 1960 and then 

19 


do tha things that have to ba dona in 

20 


tis» to start a plan on April 17th. 

21 


Each of tha, - woll, in tha first place. 

22 


you have to gat tha average of tha 

23 


oamings under tha old plan and apply 

24 


then, and have them at hand and then 

25 


you start this laborious proces*. Zn 
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fact, moet of the work in the develop- 
ment of the plan end in the arriving 
at the XA takea place after the conclu- 
aion of the reprsaentative teat period 
and after that date, it ia in hand that 
is vhen the hard work begins. 

Taking these standerds, Standard 
minütes and applying thera to every taak 
and to every break and to every stoppage, 
every breakdown, converting all of that 
into, for each of these units and each 
of the direct units, - it isn't juat in 
the indirect, it is in the direct units, 
all of that labor has to be dons baaed 
upon the experience in that particular 
representative test period so that the 
test period is more than a lapse of time. 
Xt is ons of the vital beginning tools 
on which you build a plan and the plan, 
therefore, and ultimately, you test the 
o ld plan eamings against the proposed 
new plan eamings uaing the test period 
and using all of that data and you thus 
arrivé at thia very important IA. 

The XA, it appeara from Mr Theiss' 
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affidavit that the IA became to be a 
very important factor here and whereas 
I don't know that I can place rayself in 
his poaition, it seems that vhat he ia 
saying is that the thing that was the 
most valuable for the employees was to 
get the highest IA possible. In other 
words, if the incentive plan and the 
standards didn't produce a very high 
eaming during the representative test 
period and if the production were not that 
good during the representative test 
period then a higher IA was in the picture 
and that was a fixed dollar amount that 
the company was committed to forever, 
and this is the judgment. I don't know 
if it is the right way to judge it but 
it comes through rather clear in his 
affidavit that that was the judgment 
that was made. 

There is a suggestion by Mr..Scott 
that the representative test period is 
something that is selected, that the 
company runs comparable figures and then 
arrivés at a particular test period 

M. T. NOEL 
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Williaaaon, of couraa, vary claarly 


nagatea that. Hara waa a conpany that 
waa putting in hundrada of plana, 
laboring aa hard aa it could to put ona 
togathar. I thinX ha aaid ha waa trying 
to do ona a aonth and if you hava 
hundrada of thum to do, it ia parfactly 
obvioua that you can only do twalva a 
yaar and thara ia a lot of work to do 
without running, - without running cow- 
parabla ahaata and find out whathar or 
not thia ia favorabla or not favorablo. 

Ha indicataa, - ha aaya that aa a mattar 
of fact, aa aoon aa tha plan ia in hand 
and you havu got tha ti*a atudiaa down 
and you know whara you ara golng to go 
on tha plan, you routinoly tako tha 
pracading thirtaan waaka wharavar thay 
fall. It ia a Judgnant mada at a vary 
low laval within tha dapartawnt and that 
bacoawa tha taat pariod and aa quickly 


aa you can, you maka tha cowputationa 
ao that you can gat it into affact withii 
a «attar of a faw montha tharaaftar, but 
tha■ ia alwaya a tima lapaa, and that 
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I think the very best evidence, 
though, on this queation of the repre¬ 
sentatie test period is seen in the 
exhibit attached to Cn— nings 1 affidavit 
in which we have the minutes of the 
third step neeting of this grievance. 
This was, incidentally, - it is not 
c ^** r * ^ th« top of the page, Judga, 

it is covered up by the staple, bat thet 
meeting took place on May 1, 1961, as 
you can see very early in the grievance, 
but these, - this is a presentation to 
the union first of the average hourly 
aarn ^ n 9* for som three to four years, - J 
three years, I guess, prior to the 
lnititution of the plan, and you see 
there that the straight average for 
that period, using a constant hourly 
vage was 3.243, $3.243 per hour, and than 
is interesting because that ooapares 
with the test period eaminga which casw 
out to 3.261 per hour, very oomparable, 
very close, and then the suggestion is 
made that what would have happened if 
you have taken the three nonth period 
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THE COURTt 
MR. DXCKIMSOM t 

THE COURTt 
MR. DXCKXNSONi 


iunediately preceding the April 16th, 

1960 installation of the plan, and hare 
we have the flgure for the firat quarter 
of 1960. that the average hourly earning i 
were 3.286, and on Page, - if you are 
looking at the exhibit, your Honor, it 
is Exhibit 5, on the second page of that 
exhibit at the botton of that colunn of 
figures it has quarterly figures and 
there is a nota in there first quarter 
of 1960. 

Xs this Cuiwalngs* affidavit? 

Xt is Cuandngs' affidavit. Xt is 
Exhibit 5 attachéd to it, on the second 
page of that exhibit. 

That would be Page 13S? 

Yes, yes. This is out of a book 
of ninutes, obviously. On the second 
page of that exhibit, will you notice 
that there is a column of figures under 
Paragraph 3 in which they give quarterly 
earnings, all adjusted to the same 
hourly wage, and the first quarter of 
1960 the average earnings were, - that 
is adjusted to the old figure, but it 
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would be the same, 3.286, ao in other 
worde, the average eamings were 3.286. 
The test period eamings were 3.261. 

I submit highly comparable. To the 
extent that they are not comparable, it 
would appear that the last quarter of 
'59 was alightly less in production than 
the first quarter of '60, but of courae, 
Mr. Theiss said that is exactly what 
they were looking for when they were 
presented a plan so that they could 
get a higher IA, and the last indication 
on this, I think, is in Mr. Williamson's 
affidavit in which he pointe out the 
tonnage in the hot mi11 proper, whereas 
that is not the entire strip mill. That 
is the inbound side of the strip mill 
and therefore, a pretty good gauge of 
what is going on in the strip mill and 
thare you will see that he has tbj tons 
per hour during the first quarter of 
1960, and that is in williamson's affi¬ 
davit. 

On Page 6 of Williamson's affidavit 
he sets forth the tons per hour, parage 
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tona par hour in tha hot mi 11 proper, 
the aiajor part of thia plan, 45 percent o! 
tha plan, and tha inbound aida of tha 
atrip raill, ao it ia indicativa of vhat 
ia going on in tha atrip milL, 315 tona 
par hour in tha firat quartar of 1960. 

In tha laat quartar of 1959 carrying int> 
January of '60, - that ia tha teat 
pariod pariod, it was 307 tona, ao that 
I Bubmit that thia ia proof of aonething 
that Mr. Scott haa raiaad in hia anavers 
to your question. Thia was a highly 
repreaentativa pariod and vhat is more, 
thaaa aaminga data ware given to tha 
union at tha third atap lavel in 1961. 
Thay vare bafora the» and a part of tha 
judgnant which thay made whan thay 
daeidad that repreaentativa teat pariod 
thay had no plaoa to go. 

I vould urga that thia ia a showinc 
of raaaonablanaaa on tha part of both 
company and the union and I can appreci- 
ata that a fallow vould alvaya faal 
that vith a new incantive plan, ha 
ought to make out bettar, ha ought to 
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do better, but we must go back to the 
language of the umpire in which he says 
the aole test is the representative test 
period and his language, - this isn't 
just 1959, - if you will read the record 
of the colloquy between Jardon and the 
umpire in the arbitration proceeding in 
June of '64, - October or November, - 
the decision was in June, but the record 
itself is attached to Mr. Scott's 
papers and it is a very interejting 
colloquy because Mr. Jardon is there 
pressing the unfaimess, the complexity 
and the unfaimess, generally, of the 
eamings that are being received by the 
employees, but the umpire handles it. 
Now, you see this is long after the 1960 
agreement that Mr. Scott refers to, the 
memorandum agreement which he says 
changing things, but the umpire there 
responds to Mr. Jardon and ultimately 
he decided issues had been withdrawn, 
but here on the msrits he is meeting the 
question as to whether he can consider 
anything other than representative test 
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THE COURTi 


KR. SCOTT: 


period and he aays hara "aa I hald than 
and aa tha May 25th agraamant claarly 
providaa whan you hava juat a simpl» 
aubatitutlon of a atandard hourly wage 
rata baaad lncantiva for ona of tha old 
incentivaa what tha partiaa hava pro- 
vidad in tha May 25 agreement ia juat 
thia ona atandard that tha conpany haa 
to naat and that ia the paat repreaenta- 
tive taat period". That ia tha umpire 
not apaaking to whether an iaaua haa baan 
withdrawn by tha union. That ia not tha 
umpire apaaking in 1959 prior to the 
1W0 change in tha agraanant. That ia 
the umpire apaaking in 1964 addraaaing 
himaalf to tha nany complainta which 
these, - which thia, - thaaa eraployeaa 
ware raiaing and in turn, tha union was 
carrying to arbitration tha iaaua, and 
carrying it knowing vary wall that that 
waa tha taat, and ao they loat. 

Kr. Scott. 

Your Honor, firat of all, I don't 
want to gat into a graat daal of mechani ca 
on thia either. Aa I undarstand it and 


H. T. NOEL 

OFFICIAL AfFORTtW. U.i. OlfTRICT COUAT 


(. 










1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


417 

Transcript of Proceedings, April 6. 1973. 41 

as Z look at it, my purpose hare ls to 
show you that thera ara triable Issues 
of fact. I don't intend that we should 
stand hare today and have a trial of 
this lawsuit on all of these affidavits 
that have been submitted. I wouldlike 
to begin, if I could, with one of the 
questions that the Court submitted to 
all of us and bring out sorae of the 
problems of credibility that exist by 
virtue of the very affidavits that have 
been submitted in support of both of 
these motions and if there is a serious 
credibility question by understanding is 
of course that this motion then too 
would have to be denied and the motions 
for summary judgraent. 

One of the questions the Court put 
to all of us was conceming the handling 
of the hot mill and the tandam mi11 
production grievances. 

Now, everyone points out in their 
papers in support of this motion, both 
respondents do, both defendants do, that 
those grievances, the hot mill and the 


► 
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MR. SCOTTj 


THE COÜRTi 
MR. SCOTTj 


oill only had to do with ths 
product ion workars. Wall, that ia of 
oouraa txuo, but thoy involva ths diractj 
production incantive» whieh naka up, 
which 90 to maka up tha inoantivua that 
my paople aaznad, and you aakad a quaa- 
tion ooncaming tha handling of thoaa 
griavancaa. 

Thia ia quaation two, tha affidavit| 
of Mr. Troat and Mr. Thaiaa corractly 
sat forth tha hiatory of tha nagotiation^? 

Mo, your Honor. It would ba 
quaation, - X labalad it Quaation € on 
Paga 3 of your naaoranduxi, your Honor. 

All right. 

Tha laat full paragraph whara you 
rafar to Paragraph 30 of ay affidavit 
baoauaa X baliava that paragraph of ay 
affidavit aata forth tha failura to 
appaal thoaa two production griavancaa. 

Now, in raaponaa to that quaation 
by you, you got back a aupplanantal 
affidavit tram Irving Troat vho vaa in¬ 
vol vad in union activitiaa back than. 

Ha aaya in hia affidavit, hia aunplamant^l 
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affidavit to you that these two produc- 
tlon grlevanees, it was hls recollection 
the union officials decided had no marlt 
as apparently, - I say to you now as 
apparently they did in our situation, 
that they decided that these grlevanees 
had no aerit and that the union intan- 
tionally let the tiaa run out and that 
anly a few individuals ware still dis- 
■atisfied, puts this in his supplemental 
affidavit. Wall, now, if that is what 
the union intentionally did, let me raad 
to you hare very briefly Juet a quotatior 
fro« the transcript of the arbitration 
hearing on those production grlevanees 
again Mr. Jardon for the union handled 
those two grlevanees back in Noveriber of 
^^ 1962. The hot mill proper and the tan das 
■ill production grlevanees. He is made 
aware by the arbitrator that the time to 
appeal has run so the arbitrator is 
saying what ara we doing here, your time 
to appeal has expired, you didn't say 
anything by the July 15th deadline. Mr. 
Jardon says, to quote Mr. Jardon "lowever. 
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on the varioua Issuea we raised, we 
were waiting for sone answer fron the 
company as to whether they were going to 
correct any of the issues and to our 
holy horror", he says, "The oompany took 
the position that these grievances are 
settled since nothing had been done 
about them up to the 15th of July". The 
unpire then says to him, - The unpire 
again is Mr. Stewart, the umpire that 
handled our grievances, "according to 
tbs minutes", he says, "This wouldn't 
be a matter of the union waiting for the 
cosipany'a act ion, but the union agreeing 
that it will notify, that it knows what 
action the company has taken and it is 
saying that it will notify the company 
on or before July 15th of 1961." Is 
the union's position that these minutes 
are not accurate? Mr. Jardon says, 
"Wall, the union told them that they 
couldn't accept that offer, that it was 
just like asking for less money for the 
employees. We understood that the com¬ 
pany was then going to look into the 
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issue and let us know whether lt amounted 
to a cut in pay". Then the umpire finalfy 
■ays "Welljif the union had in effect 
told the company what it thought of the 
rates and was passing the ball back to 
the company for a statement of its ac- 
tion, why don't the minutes say that, 

Mr. Jardon? The minutes indicate just 
the reverse”, and his answer is "I don't] 
know why they don't say that." Now, 
that doesn't sound at all to me like wha 
Mr. Troet aays in his supplemental affi- 
davit that the union had decided these 
grievances too had no merit and the 
time to respand, the July 15th deadline 
was purposely allowed to lapse. 

Now, because in Paragraph 32 I 
assume this is because of Paragraph 32 
of my affidavit, I refer to Paragraph 32| 
to certain statements oonceming the 
examination before trial of Ben Pischer 
who was a union employee and concerning 
the fact that the employees have not 
been paid what we call, - have not been 
paid onder the January 4th memorandum 


H.T NOEL 

OFFICIAL ACPOATCA. U.S. OISTRICT COUFT 







422 



Transcript of Proceedings, April 6. 1973. 



TH* COORTi 


MR. SCOTT: 


of understanding which defines • term 
called equitabla compenaation. The 
coiqpany'a af fidavlta, - the Troat origin ■ 
al affidavit from Kr. Troat on Page 9, 
the Thelaa original affidavit on Page 8 
and the company, Kr. Evenden'a affidavit 
Page 3, make a point of saying, "Wall, 
the January 4th memorandum of under- 
atanding defining equitable compenaation 
aa no application to these claims", and 
they cite thia decision of the arbitrator 
in 1959, but in March, - March 7th of 
1960, a memorandum was prepared by thia 
Ben Piacher. Ben Piacher, by the way, 
according to the union'a brief, ia very 
experienced in incentive mattera and ia 
one of the International'a moat experi¬ 
enced techniciane in the field of in¬ 
centive breaks, according to the union'a 
brief. He writes the memorandum that ia 
diatributed to all of these people in 
March of 1960. 

Where ia that in the record before 

me? 

The memorandum? 
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1 

THE 

COURT: 

The Ben Pischer memorandum? 

2 

MR. 

SCOTT: 

The Ben Piacher memo ia Exhibit - - 

3 

THE 

COURT: 

Is it attached to your motion? 

4 

MR. 

SCOTT: 

It is attached to my opposing 

5 



affidavit, right. 

6 

MR. 

DICKINSON: 

Exhibit G, I De lieve, your Honor. 

7 

MR. 

SCOTT: 

Yes, Exhibit G, yes. That ia 


dated March of 1960, four months after 
thia arbitration declslon and in that 
ha goaa on and ha talls these people 
in hls memorandum the January 4, 1960 
memorandum of understanding brought 
about another teat to be applied to all 
incentivea baaed on the atandard hourly 
wage rate eatabliahed for whatever reaaojt 
prior to March 13, 1960 and to all 
incentivea eatabliahed after March 13, 
1960, purauant to the requirementa of 
the May 25, 1966 agreement. 

He aaya the January 4th memo of 
underatanding reviaea the May 25th 
agreement. He saya all May 25th 
incentivea which we have hare, - oura 
ia a May 25, 1966 incentive, - all 
May 25th incentives eatabliahed after 
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Karch 13ti' must provide earnings, he 
says , 35 |«r cent abow the standerd 
rats for naximum possible production 
and then ue says this shouid normeily 
average 29 per cent if the lncentive 
is not so designed it is deficiënt under 
the 1960 agreament. 

Xn ether worde, vhat he is saying 
if you look at the charta of per oent 
performance, your Honor, what he is 
saying there is that the average per 
cent performance for a direct worker 
shouid be 120 per cent performanoe. 

Nar, he says that in this memorandum and 
also if you would look, your Honor, then 
is a memorandum on file with the Court 
datad January 30, 1967, signed by Hugh 
russ, Sr., Ken Schroeder and Robert 
Walker of the company which devote at 
least a full poragraph to detelling for 
the Court hom the January 4, 1960 memor¬ 
andum of understanding affects the 
plaintiff and hor it applies to the 
plaintiffs. Nor, this is the sant. 

Ben Fisoher, the expert and the 

I 
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1 

1 

International 1 s most experienced 

2 

technician who donled to ree first of alk 

3 

in Pittsburgh that he wrote that memor¬ 

4 

andum initially and then finally at the 

5 

end said that he had no idea what 74 per 

6 

cent of maxlreum possible outfit was 

7 

and neither did anyone else in the 

8 

union have any idea what that term meant^ 

9 

and furthermore, that he wasn't experi- 

10 

) 

enced in incentive matters but Mr. Jacko 

11 

was and Mr. Jacko, of course, at the tin9 

12 

is deceased, but that he had no knowledgh 

13 

of any such matters. 

14 

Now, I want to point this out to 

| 

15 

you, your Honor, in line with this. 

16 

there wasn't one single week that the 

17 

per cent performance for the weel. in the! 

18 

strip mi11 between April of 1960 when 

19 

our incentive plan was put into effect 

20 

and October of 1966, - that is the 

21 

| 

latest per cent performance figures I j 

22 

• 1 

have, - not one week did the per cent 

23 

performance average for the week come 

I 

24 

up to 128 per cent performance as the 

25 

union technician and experts, who, I 
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1 

might aay soroewhere in the papers had 

2 

a hand in drafting and deslgning tha 

3 

May 25th agreement, Mr. Pischer did. 

4 

Not one week came up to his expectation. 

5 

Now, in my affidavit, your Honor, 

6 

in opposition to the motions I point out 

7 

to tha Court tha Bryson-Ferguson memor¬ 

8 

andum which I discovarad through dis- 

9 

covary proceedings. 

10 

THE COURTi Where are you now? 

11 

MR. SCOTTt I u on Page 5 of my opposing affi¬ 

12 

davit, Paragraph 13 of my affidavit, if 

13 

the page isn't numbered, your Honor. 

14 

Quotations out of that memorandum betweer 

15 

two industrial angineers for tha plant 

16 

bafore this lavsuit was started. I 

17 

won't quote tham. You can read them. 

18 

your Honor, but they go on to detail how 

19 

tha various produotion people ware paid 

20 

off and one of the quotes winds up by 

21 

saying for reasons now unknown, nothing 

22 

was paid to tha indirect people”, and 

23 

they talk in Paragraph 15 in terros of 

24 

our retroactive obligation. I don't thir 

25 

anyone seriously den les that the*«- 
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people have money coming. Tha queatlon 
ia, the point is there is no way to teil 
how much they have coming. 

Another point, a question of fact 
that 1 think is sufficiënt to warrant 
the denial of all, of these two motions, 
worksheets that were lost. I point that 
out in my affidavit. Worksheets that 
Mr. Rosser, the chief payroll accountant 
for the last 30 years or so, he lost 
these worksheets and according to him 
they should never have left the plant. 

Nr• Law, the chief industrial engineer, 
prior to Mr. Rosser's deposition, says 
that "Wall, these are shipped out to 
Saylorsburg, Pennsylvania". 

Is there any union fault on the 
company losing the records? 

Mo. I aa now talking with respect 
to tha company's motion when I bring 
these points out. These are points that 
I think will defeat the company's aotion, 

Can you return, Mr. Scott? 

I don't want to cut you off and I won't. 
but you know the position the company 

M.T.NOEL 
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and union take is that all right, these 
records ware lost and there ls soms 
retroactiva pay that should be made. 

They claim it can't be letter perfect, 
but they can come close it ought to go 
to arbitration rather than the Court. 

Do you agree with that? 

No, no. Number one, it shouldn't 
go to arbitration becauae once «re have 
established a triable issue of fact as 
to whether or not the union breached its 
duty and once we establish a similar 
triable issue on the question of breach 
of contract, than I do think that under 
the Vaca decision under the Stirion, 
the decision in this circuit, that we 
are entitled - * 

Wouldn't that have to do with whether 
or not the schema, the plan that they 
worked out was the correct ene and whathe r 
or not the union failed in its duty to 
represent you in the correct menner? 

All right. That is past and we do have 
a schema. 

We have a scheme which was - - 
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THE COURT: 
MR. SCOTT: 
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THE COURTj 


25 


Right or wrong, we have a schema. I 
That is a schema that was presented 
to me and to the rest of these people th s 
day I was retained in May of 1966, 
supposedly a month before the first 
search for the missing records took placi. 
That is when this was presented to me, 
in May when my retainer took place at thu 
JFK Hall in Lackawanna. Somebody came 
in in front of me and handed to Irving 
Trost the proposed offer which is 
attached to the various papers here and 
Irving Trost, in my presence said, 

"This is it, take it or leave it. This 
is all you are going to get’, at the 
union hall in May of 1966. 

Now, according to the Rosser 
deposition, the first search for missing 
records took place in June of that yenx. 

I don't know whether they are working 
backwards in proposing adjustments or 
how long they know about these missing 
records. 

Did they meet, - you see, that 
only has to do with how much is goin«* 


H. T. NOEL 

OFFICIAL AEFOATCA U.S DISTRICT COURT 






430 


MR. SCOTTs 


THE COURT: 


MR. SCOTTi 


THE COURT: 
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to be paid under the agreement aa it 
was finally worked out. Let us assume 
one thing. fcet us aasume that thers 
is no Cault on the part of the union 
and all we have hare is a computation. 

Sbould that be to the arbitrator or 
should that ba hare? 

No, that should be here because 
the computation, - the only reason the 
computation arose or was necessary was , 
because Arthur Jardin, through the 
yaars, we claim, mishandled and arbi- 
trarily handled and perf unctorily 
handled those grievances. 

All right. Teil me, Mr. Scott, 
what did Mr. Jardin do where he, - what 
you call, - what do you want me to look 
at in particular about what Mr. Jardin 
failed to do or didn't do? 

Wall, i ask you to read very care- 
fully, my affidavit in oppoaition to the 
motions, first of all, and if you read 
the transcript of the November, 1964 
grievance pioceeding before Umpire Stewabrt. 

Z have read that. 
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MR. SCOTT: 


Okay. You will find in there that 
Mr. Jardin starts out by telling that 
arbitrator, - one of the things he 
telis him is "We11, Mr. Arbitrator, 
four or five of these direct production 
units have not yet been paid off. When 
they are, as and when they are, the 
indirect people will be paid", and then 
the coopany says "oh, yes, and we have 

to that, Mr. Arbitrator, we agree 
that a three and a half step meeting or 
mo that that would be done, didn't we, 

Mr. Jardin", and Mr. Jardin says, "Yes, 
we did", end of problem, and that is 
the reason in the arbitrator's decision 
that the last paragraph of his decision 
says, he breaks the grievance down, the 
plaintiffs' grievances into various 
categories. In Paragraph 4 on Page 2 
of hls decision, the arbitretor's decision 
says “me claims relating to the level 
of eamings derived front the various 
component incentives were settled by the 
Psrties at a meeting of the joint 
incentive conuaittee upon the basis 
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• statement by tha company that any 
adjuatments which may ba mada in in- 
cantivas would aarva aa ooapcnanta and 
thaaa inoantivaa will alao ba mada hare", 
and Jardin aaya "Yes, that ia what we 
agraad to". Thia ia November, '64. 

Ba knew at that tima that four out of 
tha fiva production units had alraady 
baan paid with nothing at all baing 
paid to tha plaintiffa. He taatified 
to that in hia EBT, and yat ha ia tellint 
tha arbitrator chat four out of fiva hav» 
yet to be paid and if ha had, - our 
poaition ia if ha had told tha arbitrator 
not only in November of '64, but up frcm 
tha time thaaa grievanoea ware insti- 
tutad, if ha had told tha arbitrator, 

"Now, wait a minuta, paopia ara baing 
paid laft and right hare and wa are not 
getting anything", if ha had told him 
that, parhapa aomathing could have baan 
dona. Thaaa records could have baan 
found at that point. 

Purtharmora, Mr. Rosser in hia 
depoaition, your Honor, and in Mr. 
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Ro8 ** r ' 8 deposltion for the company, 
testified thatvhen he found that these 
records were lost, when he found that 
these records were lost, they could have 
been duplicated in 1966 from payroll 
records that were still being retained 
at Pennsylvania but nobody made any 
effort to go down and get tham or to 
send for tham. New, if the union and 
^ Nr. Jardin had handled those grievanois 
properly, perhaps these records would 
never have been lost and perhaps the 
arbitrstor would not have decided in 


Novt ’iber of '64 "Wall, there are no 
remaining issues open because the 
P*rti«* have resolved everything." 

Secondly, the reason their calcula- 
tion is not acoaptable to us is because, 
you see, it involves a comparison of 
earnings from 1962 to 1966, but that 


co«pariaon neoessarily includes in it 
the award that was made retroactively 
to the hot mi11 proper and tandam mill 
people on that early griavance that we 
also claim Mr. Jardin goofed up on 
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because they didn'f raisa a problem by 
tha deadline. Thay dldn't queation tha 
incantlve ad jus'anent by tha deadline , 
so i£ thosa figurea ara incorract and 
if tha union ia in fact unhappy with that. 
adjUBtraant givan to thosa people, it ia 
going to affact this computation that 
thay ara offering ua now. That ia the 
othar raaaon we don't feel it ahould go 
back to an arbitrator. These, what we 
claiai are breachea of duty, admittedly 
I aai not moving £or auinmary judgment. 
Admittedly, there ia cartainly no 
queation as a matter of law you couldn’t 
say that we ahould win thia lawauit, but 
1 don’t think by any stretch of the 
imagination you could say, as a matter 
of law, there ia no triable issue of facl. 
and I do not feel that we ahould be 
put in a poaition now because of what 
has happened of going back and relying 
on the same union that we are auing 
here to handle our affaira again in thia 
very matter. 


25 
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Now, we could go back and ba sent 
back to arbitratora indefinitely and 
never coma to court and the company and 
the union would like nothing better, but 
under the law, the only reason for this 
offer being made is because we say the 
records, nurnber one, should not have beer 
lost, and nurnber two, if they were lost 
then the union should have not necessari* 
ly found out about it earlier, but 
handled these grievances a lot better 
than they did and Nr. Jardin in parti- 
cular with respect not only to the tongu* 
in cheek handling of ours, but with re¬ 
spect to his apparently lackadaisical 
handling of ths 7962 grievances. 

Now, one other point I would like 
to make. The local may have the author- 
ity here if the International, - despite 
the International, the local union may 
have the authority to say when they want 
to go to arbitration and when they don't ( 
but despite that, if they decide they 
want to go to arbitration, whether the 
boys upstairs think it has merit -rot, 
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they ahould go to arbitration and £ight. 

I have raad that arbitration proceejï- 
ing and do you agree or diaagree with 
Kr. Gottaaman's oonaant that all through 
it that tha union rapraaantativa brought 
up aach argument that ha could think of 
in ragard to tha union'■ poaition thara?| 

He didn't bring up tha right one, 
though, your Honor, that theee paople 
hadn't baan paid for five years. 

What wai the right one? 

Tha right one waa, your Honor, 

Mr. Jrbitrator, four out of the five 
unita hare ara not waiting to ba paid. 

Tha company haa baan promiaing to pay 
ua for five yeara and four out of tha 
five production unita that we depend on 
had, in fact, beon paid. Where ia our 
money. That waa the point ha ahould 
have baan bringing up right along. At 
leaat thraa, Z believe it waa, out of 
tha five unita ware paid completely in 
1962 and then another one between then 
and November of '64, the production 
unit, and nothing at all to tha pi ‘ illfs. 
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THE COURT: The fact that othera ware paid 

or not paid - - 

MR. SCOTT: The people we depend on. 

THE COURT: ïou claim that that influenced 

the kind of, - hou the scheme would be 
worked out tor your people. 

MR. SCOTT: The fact that thaae people were 

paid and then the records were lost 
oertainly affects the people — 

THE COURT: That has to do with computation of 

asKiunt to be paid, doesn't it? 

MR. SCOTT: The fact mat the records ware 

lost, sure, but what I am saying is that 

Jardin never mantionad to any arbitrator 

ï* 

anytime along the way that the productien 
people whose incentive retroactives we 
would get eiraply stated 67 per cent of, 
he never stated to the arbitrator that 
those people had been paid, never brouglit 
the subject up and he should have. 

Secondly, he mishandled the 1962 
production grievances to the point wher< 
they were foroed, the union, to taka 
less money than they thought the produc¬ 
tion people were entfcled to and 
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that necessarily, mathematically, 67 per 
cent of that, vrhatever that loss would 
be would go to our people, would affect 
our people, and finally Ben Flecher 
himself, your Honor, is another reason 
why we are entitled to be here. Ben 
Fischer's deposition denying the truth 
of what he States in his memorandum 
setting forth to these people, repre- 
senting to them how much money they are 
going to make under the plan that he 
was partly responsible for. That deposi 
tion, - in that deposition he denies 
any knowledge of the awaning of the 
very terminology that he puts in his 
memorandum and claims to be not expert 
at all in those fields, and these people 
are entitled to rely on those representa 
tion* and that is one of the reasons 
for the grievance. 

THE COURT: Kr. Scott, if I understand your 

argustent here, you want me now to look 
into the tormor grievances about the 
direct siorkers, you claim that Jardin - 

MR. SCt/TT; There is two of them, just tw 
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1 


them. 



2 

TUE COURT: 

Juat two, but is that a part of 



3 


your lawauit hara7 



4 

MR. SCOTTt 

Sura it is, bacausa you saa, we 



5 


only gat paid two thirds of what the 



6 


direct paopla gat. 



7 

THE COURT t 

Ara those grievanoes in the record 



8 


bafora us now? 



9 

MR. SCOTT: 

Yes they ara. Parts of them ara. 



10 


I don't know whathar the transcipt of 



11 


the hearing is, but X will hand it over 



12 


to you. 



13 

THE COURTi 

Wait a minuta. Kr. Gotteaman 



14 


ra f ars - 



15 

MR. SCOTT» 

You will saa, your Honor, in Kr. 



16 


Trostis - - 



17 

THE COURTi 

Wait a minuta. This is grievance 



16 


B-2137 and B-2236. 



19 

MR. SCOTTt 

That's right. You will saa in Mr. 



20 


Trost*s supplamantal affidawit an 



21 


axplanation of what happanad to thoee 



22 


grievances. He axplains it a way again 



23 


on the thaory "Wall, wa didn't think 



24 


they had any marlt". That is in his 



25 


supplemental affidavit and those 


• 
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3 
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12 

13 

14 

15 

16 

17 

18 

19 

20 
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22 

23 

24 

25 


TUK COORTt 


MR. SCOTTt 


grievances «Jefinitely affect ue because 
the only thing we get as indirect 
employees is a percentage of what the 
direct people get on theirs. 

*11 right. I will listen to the 
argument here, not asssuming that this 
is part of the case, but hom did the 
union fail to prooess the Grievances 


2137 and 22367 


They failed in that by mutual agree- 
ment between the part les, the company and 
the union, the oompany said in a meeting, 
and X don't have the exact dates and 


times, but the company said at a meeting 
"We will impleaent a retroactive payment 
to the hot mi11 and tandam people and 
if you, the union don't like it or aren' 
satisfied with it, you will let us know 
by July 15, 1961". The union said 
"Fine with us". July 15, 1961 came and 
went and nothing happened and then when 
the thing finally went to artoitration 
in November r ’ '62, the business took 
place that I read to you from when I 
first got up, the arbitrator saying t r 


t 
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Mr. Jardin "Walt a minuta, why didn't 
you say aomthing before tha deadline?" 
and him making excuses and finally 
saying, "I don't know why we didn't 
respond before July 15th". Now, as a 
result of that, the arbitrator denied 
those grievances and the plan that the 
company put into effect, the retroactive 
payment that the company put into 
effect for those direct people stood and 
the union against their wishes was 
saddled with that. 'ow, Mr. Trost says 
just the opposite in his affidavit. He 
says "Well, it is ray recollection that 
we agreed that had no merit". Well, if 
it had no merit, the transcript of 
November '62, what Mr. Jardin is trying 
to say "Well, they should be entitled 
to come in anyway", doesn't indicate it, 
but in the transcript Mr. Jardin is 
very convincing that it has merit and 
they shouldn't be held to that July 15th 
deadline. X don't think you have that 
transcript before you and X would like 
you to have it. X have a oopy, your 
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12 

13 

14 
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16 
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18 

19 
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22 
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THE COURT: 

MR. SCOTTi 
THE COURT: 
MR. SCOTT: 

THE COURTi 


MR. GOTTESKAN i 


Honor. 

Mr. Scott, I au not going to tak* 
any furthor affidavita. 

Okay. 

Or exhibita on thia motion. 

Fine, all right. It may be aome- 
where in the re. 

Thia ia one of the firat piecea of 
buaineaa that X had given to m tor my 
conaideration. Xt waa an old oaae then. 
X Man to puah it on to gat it diapoaed 
of. Mr. Gotteaman, before Mr. Scott 
goea furthor and ao X aan get thia 
atraight in ray mind, - you know, X read 
bita of it and X feel X understand 
part of thia thing and then X go on 
again to raad bom thing elae and it ia 
very difficult to get atraight. What ia 
the explanation that you have for all 
of theae thing* Mr. Scott ia talking 
about? 

Let me take thora, if X My, one at 
a tiM. X would aay thia aa a gene ral 
coseant that all of thea, and X will 
deal with each separately, - I ara no» 
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THE COURTt 


MR. GOTTESMAN: 


THE COURT: 

MR. GOTTESMAN: 


«ure if anything Mr. Soott argus* is 
•o that we have diapute cf fact becauae 
he polnt* to certain fact* which ha 
■ay* are very damaging. There i» no 
diapute about. 

He aay* that when they started 
off on thi* arbitration, that Jardin, 
he agreed with the arbitrator and he 
va* wrong. I aaked you specifically, 

I think, to answer that question, and 
you gave a general answer to it. What 
ia the aituation there? What is the 
poaition? 

Me are talking about, - that waa 
the arbitration of this very grievanoe. 

Right. 

The indirect workers. Jardin ia 
the, - the problem of the payment, the 
retroactive payment was not what the 
grievance wia about; the grievance wws 
about the scheme itself and so Jardin 
gets up and in the beginning he saya 
"I want the arbitrator to knov the 
problems of payment aren't before you. 
We have an agreement that whatever ia 
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THE COURT« 


MR. SCOTTs 


THE COURT s 
MR. SCOTT: 

MR. DICKINSON: 


TH1I COURT t 


worked out on direct will be applied 
here", and then he aaya 'The iaauea 
that are before you are the iesues that 
go to the schema itself". In other 
words, was this plan constructed properlf. 

Mr. Cottasman, it is 1:30. We have 
been here sinoe before 10:00. Let us 
take a break and we will coma back at 
2:30 because I want to see if I can get 
this as clear as I can before you leave. 

Your Honor, one thing# I will cal1 
over* but I am supposed to piek a jury 
in County Court at 2:00 o'clock. 

Will you teil thee, please. 

Yes* I will. 

Is there any possibility of our 
going on more quickly, say at 2:00, 
Judge? I have got »omething at 3:00. 

Maybe we*11 only be another half 
hour or maybe not even that, but we have 
been here a long time, so let us make it 
at 2:30. 

(Haoess taken at 1:30 p.m.) 
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1 

PROCEEDINOS: 

April 6, 1973» 2:30 p.m. 

2 

■j 

APPEARANCES: 

As before noted. 

O 

4 

THE 

COURT: 

As I understand lt, Mr. Soott, you 

5 



refer to the meeting, the remark made 

6 



by Mr. Jardln, - thls ls the arbltratlon. 

7 



November 18, 1964, at whlch Jardln aald 

8 



"in thls oase the units have pald off 

9 



are not agreed to as yet. Tïiere are four 

10 



or flve units that have stlll got to 

11 



be agreed to. It ls my understandlng 

12 



that when and lf they are agreed to that 

13 



*•111 refleot ln the rate Mhatever they 

14 



mlght get wlll refleot ln thls rats." 

15 

MR. 

SCOTT: 

That ls one of the thlngs I refer 

16 



to, yes. 

17 

THE 

COURT: 

What about that, Mr. Oottesman? 

18 

MR. 

QOTTESMAN: 

Well, the fact, - I mean we start 

19 



wlth thls, the faot at that time was that 

20 



of the flve units, four of thea had, ln 

21 



faot, been agreed to, and one was not 

22 



and ao Jardln has the arlthmetlc baokwardi, 

23 



as lt were, ln explalnlng lt to the 

24 



arbltrator, but I thlnk the context ln 

25 



whlch lt arose has to be underatood. You 
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have to underatand what Mr. Scott la 
aaying turnad on thls. Mr. Scott la 
aaylng that lf Jardln had aoourately 
raported to tha arbltrator that four of 
tha flve hava baan agread to but that 
avan ao tha lndlraot workere ara not 
yat raoalving thalr ratroactlva paynenta, 
that tha arbltrator mlght we 11 hava aald 
"Wall, by golly, go ahead, Mr. Coapany, 
and pay them", and lf tha arbltrator had 
aald tham at that time the raoorda weren't 
yat loet ao that lt would hava baan 
poaalble for tha retroaotive paymenta to 
have baan oomputed at that tlaM. That 
aa I underatand lt la tha ohaln that 
Mr. Soott auggeata would follow had 
Jardln aocurataly raported lt and tha 
link ln that ohaln that doean't work 
la tha aaauagitlon that lf jardln had 
aoourately raported lt the arbltrator 
would hava aald "Oo ahead and pay lt", 
and thla la why. Thla waa an arbltratlon 
on tha orlglnal grlavanoa whloh ohallengeC 
tha aoheme. It ohallengad tha plan aa 
havlng baan properly oonatructed. The 
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issues before the arbltrstor we re those 
speoifled ln that grlevance, that lt 
provide equltable oompensatlon should 
these workers be direct or indirect. 

Those ware the issues, whether the plan 
was properly oonstructed. jardln, when 
he got up, simply wanted to teil the 
arbitrator. He told him inaccurately 
what the faots ware, but he wanted to 
teil him "Look, we do have an agreement 
that as the direots are worked out any 
impact of those will be reoeived by the 
Indirect, That is not what this grlevanoe 
ia about. This grievanoe is about the 
plan itself". Now, he was right that 
there was suoh an agreement. There is 
such an agreement. There is no dispute 
about that, but lt la true that there 
was only one unit that hadn't been agreed 
to at that time rather than four or five, 
but it wouldn't have made any dlfferenoe 
in that arbitratlon. If Jardln had told 
the arbitrator abaolutely preolsely 
oorreot what the facts are, namely, we 
have four units agreed to and one that 
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THE COURTs 


KR. QOTTESMAN: 
THE COURT: 


MR. SCOTT: 


THE COURT: 
MR. SCOTT: 


does not. 

Does lt have anythlng to do with 
the plan or dld lt Just have to do Mlth 
payaent? 

Just payment. 

That ls ny problem. What does this 
have to do Mlth the plan whloh was the 
grlevanoe? 

The grlevanoe. flrst of all, the 
Issues are not llmlted as Mr. Oottesman 
says they are. 

Veil, we have two grlevanoes. 

Rlght. As I say, as I read to you 
before ln the arbltrator's deolslon he 
made ln the oase flnally dlsmlsslng lt. 
one of the paragraphs ln the deolslon 
says, and he breaks the grlevanoe down 
ln parts, he says the grlevanoe relating 
to the level of earnlngs derlved from 
the varloua consonant lnoentlves was 
resolved, so the Issues of the grlevanoe 
are not solely whether the plan ltself 
ls legal or lllegal, as the oompany and 
as the unlon both are statlng. If you 
read the grlevanoe, lf you read the 
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2 THE COURT: 


7 MR. SCOTTs 


16 THE COURT: 


20 MR. SCOTTi 
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aotual grlevanoe aigned by the workers — 

Mr. Scott, what does payraent have 
to do Mlth thla? Let ua aay aome paople 
were paid and other people were not pald. 
what in the world does that hava to do 
wlth thla grlevanoe? 

The language of the grlevanoe 
apeclfloally aska for retroactlve payment 
aa one of the thlngs that la belng 
grlavad. It doean't only aay "We don't 
llke the way you aet up this plan". It 
doean't only aay that. It aaya "You ara 
not paying ua what we have oomlng and we 
want to be pald." That la one of the 
olalma. 

Let ua aaaume that la correct, but 
let ua aay that other people ln other 
plana were not pald; how oan that affaot 
thla partioular grlevanoe? 

Now I aee what you want. I thought 
you underatood thla. Ttie grlevanoe 
B3139 «nd B3141 which ia apeclfloally the 
griavanoea of the indirect employeea, 
they are only entltled to grieve for 
thlnga that the direct people wouid have 


\ 
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gotten, • portlon of the dlreot peohle'a 
jagea, lnoentive wages. In othar worde, 
the oontraot providea that we ae Indirect 
workera only get alxty-aeven per cent of 
the lnoentive awarded to dlreot workere 
Bo that ae I polnted out ln my memorandum 
ae eaoh new dlreot lnoentive plan Ie 
put lnto effeot from 1959 to 1960, ae 
eaoh one waa put lnto effeot, the dlreot 
people flled grlevanoee eaylng the plan 
le unfair, we want retroaotlvee. Ae a 
matter of matkematloe my people are 
entltled to two-thirda of that beoauee 
they get pald off of thoee retroaotlve 
payaenta, ao what Jardln waa aaylng ln 
that atatement — 

Uiey don*t get pald off of other 
people 1 a paymenta. Uielr paymenta would 
eventually depend upon how the other 
plana work. 

Tftelr paymenta would eventually 
depend upon what in faot waa pald to thoae 
other workera, to thoae dlreot workera. 

It would depend upon the computatlona, 
rlght? 
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1 

MR. SCOTT: «feil, a computatlon would have to 


2 

be made baaed on what wbb pald retro- 


3 

aotlvely to the dlreot workera and what 


4 

Jardln la aaylng in that testlmony to 


5 

the arbltrator la "Well, your Honor, 


6 

four or flve of the direct oontlbutlng 


7 

unlta have not yet been pald or agreed to 


8 

and when they are, theae people wlll be". 


9 

that la what he la aaylng, and what I'm 


10 

aaylng la he knew at the time at leaat 


11 

four of thoae unlta had not only been 


12 

agreed to, the direct unlta, but pald off 


13 

ao that why ahouldn't we have gotten our 


14 

computatlon made? 


15 

THE COURT: Thla la all ln the record anyway. 


16 

lan't lt, Mr. Soott? 


17 

MR. SCOTT: Right. 


18 

THE COURT: Thla la all avallable to the 


19 

arbltrator. 


20 

MR. SCOTT: But the queatlon 1 thlnk waa why 


21 

beoauae the direct people dldn't get pald. 


22 

why doea that affeot ua? 


23 

THE COURT: Let ua go another atep. Mr. 


24 

Ootteaman aaya "Yea", he got lt baokwarda. 


25 

he dld make a mlatake ln hla statement 
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and then the dlaouaaion goes on for aome 
time. Purthermore, the arbltrator had 
before him all the Information upon whloh 
to make a declalon. If ln oral argument 
here one of you make a mlatake ln 
repreaentlng to me what the faota are, 
thla would be ln any oaae, or lf any 
trial a wltneaa mlaatatea a faot and 
there are other exhibita whloh would ahow 
that he waa ln error ln that atatement, 
the problem before me la how doea that 
lndlcate oonduot on the part of the 
unlon whloh would entltle the plalntlffa 
to rellef. 

PIrat of all, there were no other 
exhibita before the arbltrator whloh 
would show hlm that four out of flve 
dlreot produotlon unlta had, ln faot, 
been pald. He had to rely on what waa 
told to hlm by the unlon representatlve. 
Now, lt la our poaltlon that that unlon 
representatlve had an obllgatlon to teil 
hlm at that time the true state of faota, 
that four out of the flve contrlbutlng 
direct plans had been pald off two ye^-a 
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1 

before and that the plalntlffe involved 


2 

here up to that polnt had received 


3 

nothlng. Now, that taken wlth, aa an 


4 

laolated lnatance, an laolated Incident, 


5 

maybe you could aay the guy made a 


6 

miatake, but that taken wlth the mla- 


7 

handllng of two of the important direct 


8 

production grlevancea, that we would 


9 

get paid off of, taken wlth that in 1962, 


10 

I thlnk, la enough. 


11 

THE COURT: Mr. Soott, I wlll hear you later on 


12 

on aome other thlnga, but Mr. Gotteaaian, 


13 

do you have aome coaaaenta? 


14 

MR. QOTTESMAN: Juat one more brief conaaent about 


15 

thla one and then 1 would llke to talk 


16 

about the Ben Plaoher incident whlch la 


17 

another polnt Mr. Scott rellea on. lftoae 


18 

are the two I would llke to addreaa 


19 

myeelf on. 


20 

Plret of all, on thla one 1 thlnk 


21 

the important polnt to remember about 


22 

thla atatement of theae unlta la that the 


23 

oompany had deolded lt was golng to walt 


24 

untll all flve directe were aettled ao 


25 

that lt only had to oompute th* -' 4 vo- 
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aotlve for the Indirecte one time rather 
ihan flve tlmea. lt made that deolelon 
early ln the game. It waa, aa lt 
aettled eaoh direct lncentlve lt waa 
proapeotlvely ohanglng the lndlreotlng 
aentenoe eaoh time to refleot the change 
In the dlreot, but lt wac aavlng up the 
day when lt would alt doen and oompute 
what the retroaotlvity was beoauae lt 
dldn't Mant to have to do lt flve tlmea 
and lf lt dld lt aa eaoh dlreot got 
aettled, lt Mould have to do lt flve 
tlmea, ao that Jardln la appearlng before 
the umpire ln thla oaae at a time Mhen 
the partlea have reaohed agreement that 
the coopany wlll adjuat the lndlraota 
and pay the retroaotlve by the time the 
flfth and flnal one la done. That haa 
not happened yet and all he la aaylng, 

Mr. Soott aelzea on a paragraph whlch la 
early ln Jardln'a teatlmony whloh haa 
nothlng to do wlth the raat of the 
arbltratlon. All jardln la trylng to 
teil the arbltrator la you don't have to 
worry about thla problem, thla one we 
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have agreed. We have agreed that the 
oompany acknowledgea that it ia obligated 
and aa aoon aa they are all done, it la 
golng to pay the retroaotive. 

Now, let me teil you what the laauea 
ln thia caae really are, and then he 
goea on to dlaouaa the laauea aa they 
relate to the proprlety of the plan 
ltaelf and the atatement la there and it 
lan't accurate, but there la nothlng 
that oould have happened in thia 
•rbitratlon, even lf Jardln had atated 
the oorrect aet of facta. if he had aald 
to the arbltrator all but one la aettled, 
the conpany haan't paid the retroaotive 
yet beoauae they are walting untll the 
laat one la aettled and then they are 
golng to pay it all m a lump aum, the 
arbltrator would have aald "Plne. Nom 
teil what the laeuea ln thia oaae 
are", i meen there la nothlng that would 
have happened there or would have 
ohanged if jardln had atated it aoourately 
becauee that waan't the laaue being 
arbitrated. Now, unleaa the Court haa a 
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1 



further queatlon «bout that, I would 

2 



lllte to turn to the Ben Plaoher memo 

3 



whloh la the other item that Mr. Soott 

4 



haa made a great deal of. Mr, Sr-ott 

5 



aoouaea Mr. Plaoher of denylng havlng 

6 



wrltten lt and denylng havlng heard the 

7 



worde ln lt. Aotually I thlnk the 

8 



readlng of the depoaltlon wlll ahow thla 

9 



memo waa wrltten ln 19^0. 

10 

THE 

COURTt 

That exhlbit la — 

11 

KR. 

QOTTBSMAN: 

That la Exhlblt 0 to Mr. Soott'a 

12 



affidavlt, the next to the laat one. 

13 

THE COURTl 

1 have lt. 

14 

KR. 

OOTTESMAH: 

Okay. Vfhen Mr. Placher'a depoaltlon 

16 



waa taken, he waa ahown thla memo by 

16 



Mr. Soott. It waa now more than a deoade 

17 



after the apparent date of the memo and 

18 



the memo of oourae la oaptloned a report 

19 



by Ben Plaoher, ao there la a reaaonable 

20 



inferenoe that he haa wrltten lt and 

21 



Mr. Soott aaya "You wrote thla, dldn't 

22 



you", and he aaya "Qee, I don't remember 

23 



lt. It la oonoelvable I wrote lt. It la 

24 



a long, long time ago and I don't 

25 



reoognlze lt, and he alao polnted to one 
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phraae ln lt and aald "iw 8 leada me to 
wonder lf i wrote lt", and he reolted a 
oertaln phraae and he aald that phraae 
"doean't mean anything to me and lt la 
unllkely I would have uaed that phraae," 
and that la why you haard from Mr. Soott 
earller that Mr. Flaoher even denled the 
worda, but Mr. Plaoher dld not ln hla 
depoaltlon aaaert that he dldn't wrlte 
lt. He aald he dldn't remember lt, he 
mlght very well have, or aomebody ln hla 
department mlght have written lt on hla 
behalf and under hla name. He waa not 
dlaolalmlng lt and the unlon does not 
dlaclalm thla memo. What thla memo waa 
waa a document written lnanedlately after 
the eettlement of negotiatlona ln whloh 
the unlon reported to the memberahlp what 

w 

lt thought lt had aohleved ln the 1960 
negotiatlona and one of the thlnga lt tol< 
the memberahlp lt thought lt had aohleved 
ln thoae negotiatlona waa that there waa 
to be a aeoond teat applled to theae 
1956 lncentlve changea, and that appeared 
on Page H of the memo under the heedlng 
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1 


"Converslons". 

If the Court hss that, ths seoond 
paragraph of ths conaersion aars ths 
january H, 1960 sismo brought about anothsi 
test to ba applled to all lnoantlve» 
basad on Standard hourly wage rata and 
that naw tast ls, and than lt goas on 
for anothar paragraph to dasorlba tha 
tast. 

No«, Mr. Plsohar ln hls depositlon 
«as askad by Mr. Scott "How, didn't you 
say that", and Mr. Flsohar said "I don't 
ramsmbar aotually saylng lt, but I do 
reaeaber that that was ny stata of «lnd 
at thMt tlms", ha sald, and "Va may 
vary «all hava raportad that to tha 
■embarshlp". He sald "Thara «as only one 
proble»*, whioh ls thls lssua oaae up 
bafora tha arbltrator theraaftar and tha 
arbltrator said we ware «lsintarprating 
tha agreeraent, that lt did not apply a 
seoond test and that tha test vinder the 
1956 agreement remained ona tast as ha 

had previously sald. 

Now, Mr. Plsohar's depositlon is 
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17 
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20 
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22 

23 


24 


25 


THE COURT: 


oonflrmed by what the arbltrator aald in 
the arbitratlon of thla very oase and I 
ean ahow the Court that, the tranaorlpt 
of the hearing of thla oaae, whloh I 
believe la Appendix C to Mr. Soott'a 
affidavlt, whloh runa for aone conalder- 
able length, but at one page of that f - 
the pagea are numbered in the upper right- 
hand oorner, on Page 138 lt beglna at the 
bottoai of 137 of the tranaorlpt, Mr. 
Jardln la maklng the arguaent to the 
arbltrator whloh la eacentlally the 
arguaent that the plaintlffa aade when 
they firat brought thla lawault, namely 
that under the 1960 agreeaent they were 
entltled to have aoaa equltable computa- 
tlon, the faot that they were loalng 
money, and the botton of Page 137» the 
.naplre aaya, in effect re minda Mr. Jardln 
"Reneaber thoae deolalona I wrote ln 
'38 and '39 about thla agreement", and 
Mr. Jardln eaya at the top of the next 
page "Yee, you were the arbltrator too, 

1 remember". 

I am aorry. At the botton of 
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8 
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10 
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12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


MR. OOTTESMANi 


Page 138? "You remember thoae oases 
doen ln New York". 

That ls rlght, and then Nr. Jardln 
says "Yes, you were the arbltrator too, 

I remember", and then the umpire says 
"That ls rlght, and as I held then" and 
remember now he ls wrltlng ln 1964 and 
he ls wrltlng ln the hearing of thls 
very oase and "As I told them and as the 
May 25th agreement olearly provldes, when 
you have Juet a simple substltutlon of 
a Standard hourly wage rate based 
lnoentlve for one of the old lnoentlves 
what the j.-ïtles have provlded ln the 
May 25th agreement ls Just thls one standaj 
that the oompany has to smet and that ls 
the past representatlve test perlod and 
that ls not the minimum guarantee". 

Now, what he ls saylng when he says 
that la not the minimum guarantee ls 
he ls saylng Mr. Plscher was wrong ln 
that memo of 1960 when he says there ls 
now a aeoond test whloh ls a minimum 
guarantee, and Mr. Plsoher ln hls 
deposltlon whenMiown thls memo sald. 


rd 
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'O 



"Look, I thought whan w« algnad that 
agreemant wa got a aaoond taat," But 
tha arbitrator than oaaa down wlth 
deoialona aaylng that that waa not oorraot, 
th«t tha naw 1960 agraaaant whloh dld put 
in thla alnlaua guarantaa teat dld not 
•PPly to tha lnoantlva ohangaa undar tha 
1956 agraaaant and ha aald "Look, thla 
haa happaned bafora in nagotlatlona. We 
algnad an agraaaant. We thlnk lt aaana 
ona thlng. Wa raportad that to our 
aaabarahlp but wa don't alwaya gat 
arbltratora to agraa wlth ua on our 
lnterpretatlona", and that la what 
happanad ln thla oaaa. 1 wrota a aaao 
and jrou ara rlght, ay aaao aald ona thlng, 
but that happana not to ba tha way thaaa 
thlnga turnad out. Now, lt happana that 
•van lf thlnga had turnad out aa Mr. 

Plaoher aald, lt wouldn't hava glvan tha 
plalntlffa ln thla oaaa a alngla panny 
and that bj^omaa olaar whan you look at 
Paga 5 of Mr. Plaoher'e aaao, baok agaln 
ln Appendix Q, and on Paga 5 ha haa Juat 
deaorlbad the naw and aaoond taat whloh 
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ha saya haa been lnatltuted, and then in 
the flrat full paragraph on the top of 
Page 5 he aaya, - does the Court have lt? 

Yea. 

The flrat full paragraph beglnnlng 
”lhla adjuatment," and then he aaya «e 
got thla new benefit and then he aaya 
«Thla adjuetaent and lnoentlve «lil 
raaulv ln a «age ralae effeotlve Maroh 13 
for tho» on lnoentlvea baaed on the 
atandard hourly rata unleaa they hare an 
lnoentlve adjuetaent", whloh mlnd you, 
all theae people have, ln whloh event the 
rate «111 go up but the lnoentlve 
adjuataent «111 be reduoed by the aaae 
aaount. Por theae eaployeea the average 
earnlnga ahould reaaln the aaae, and then 
he goea on two paragrapha later and aaya 
the m— thing agaln, apeolfloally «lth 
referenoe to lndlreot «orkera. Hare too, 
however, any lnoentlve adjuataent ln 
effeot «111 be reduoed by the aaount of 
the lnoreaae ln rate, ao what Kr. Plaoher 
uound up aaylng waa ln thla report, he 
«aa aaylng "I think there la no~ « seoor.J 
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THE COURT: 


MR. SCOTT: 


THE COURT: 


Standard". He turnsd out to be wrong, 
but even the second Standard that ha 
thought there now was by hls own 
deaorlptlon would have resulted ln a 
complete wash for people who have 
lneentlve adjustment beoause the lnoentlvt 
would go up, the adjustment would come 
down and the total would remain the aame, 
so that elther way there ls nothlng ln 
thla report that would glve rlse to a 
flndlng that the unlor dld anythlng 
wrong. If we are golng to be held every- 
tlme our negotlatlors report what they 
thlnk we won ln negotlatlons and lt turns 
out that an arbltrator says "No", we 
are golng to be ln real trouble. 

Hr. Soott, lf we had a trial what 
teatlmony, what wltnesses would you put 
on the stand? 

Well, probably everybody I could 
examlne that I oould lay my hands on. 

We have the deposltlona. What 
addltlonal teatlmony would they brlng 
out and on what Issue? we have the 
record of the arbltratlons. We have all 
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the affidavits. You agree ln prlnclple 
that as far aa Mr. Evenden and Mr. 
Wllllamson's explanatlon of the plan, 
you are not golng to go baok lnto all of 
how thla plan waa worked out, rlght? 

Aa far aa the history of the grlevanoea, 
what waa aald by Mr. Jardln and the othera, 
Mr. Moore, the arbltrator, what the 
arbltrator'a deolalon waa, that la all — 

I am not golng to dlspute any of 

that. 

Juat what would your wltneaaes 
teatlfy to? 

The wltneaaea — 

Or about? 

The wltneaaea would be some of the 
people that deaplte the faot we have 
taken depoaltlona, I would llke to have 
aome of theae people ln oourt lf 1 oan 
get them ln court ao there would be some 
of the people we have taken depoaltlona 
of. ftiere would be otherB that would be 
the plalntlffa themaelvea, aome of whom 
had been ln the plan for thlrty yeara 
and they would get on the stand and they 
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woula testlfy to notlceabie, obaervable 
loaaea ln pay immedlately after the 
lnatitutlon of the rate and we would — 

On that score, lsn't that ln the 
record now? 

In what record? 

Before the Court. 

In what way? 

Aa far as losa of pay. 

Rlght, but the polnt ia, your Honor, 
nobody, lncludlng the conpany, can 
caloulate now preclaely what these people 
have coming. 

Let ua aasuae that Mr. Mlller, one 
of the plalntlffa, a flotltloua name, 
let ua aasume that he dld, ln fact, loae 
pay, he haa a lower pay, weekly take-home 
pay. How doea that lndlcate laok of 
fair repreaentatlon on the part of the 
union? 

That ln ltself, the fact that he 
la maklng leaa money doea not lndlcate 
laok of fair repreaentatlon on the part 
of the union. All of the other thlngs 
I thlnk you have before you concerntng 
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18 

19 

20 THE COURTi 

21 KR. SCOTT: 

22 THE COURTi 

23 

24 || MR. SCOTT: 

25 


tha repreaentatlon of theae paopla 
a queatlon. 

I ie«. You would mï that that la 
part of the moaalo hare to glve ua tha 
nhola ploture. 

That la rlght. 

What othar teatlmony would you have? 
wa nou ld have tha plalntlffa* 
teatlmony and tha unlon peraonnel'a 


10 


teatlJBony and tha oonpany 1 a teatlmony. 

11 

THE COURTi 

Agaln, Kr. Soott, I am golng to 

12 


kaap praaalng you. Thay hava one polnt 

13 


thay are golng to taatlfy about. You 

14 


olalm thay would taatlfy about loaa of 

15 


pay. What alaa would thay taatlfy about? 

16 

KR. SCOTT: 

Wall, thay would taatlfy aa far aa 

17 


paopla who ware Involvad ln thla, ln tha 


handIXng of thaaa grlavanoaa, they would 
taatlfy to how thay ware handled. 

When you aay "pa op la ", you maan — 
Union pareonnel. 

Union pa opia, or lndlvldual plalntlffj 
who had convereatlona with unlon paopla? 

I maan deflnitely unlon paopla and 
posalbly lndlvldual plalntlffa that had 
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1 

aomethlng to do with it. I m 111 tuil 


2 

you rlght now, Judge, i am not In a 


3 

poaitlon now to go down a Hat of wltnesae 

a 

4 

that I can teil you preolaely what 


5 

•verybody la golng to say becauae I haven' 

t 

6 

come today pre pa red to do that. 


7 

THE COURT: I know that would be very dlffloult. 


8 

We have the affldavlta of Mr. Ihieaa and 


9 

the other unlon repreaentatlve, Mr. Trost. 


10 

Let ua take thoae men. Would you want 


11 

to have them put on the record anythlng 


12 

in addltlon to what they have already 


13 

aald ln thelr affldavlta? 


14 

MR. SCOTTt Wall, I mlght wlah to oroaa exaalne 


15 

them on §oae of thoae thlnga, yea. All 


16 

of thoae unlon and ooag>any personnel, I 


17 

thlnk lf they teatlfy I would be entltled 


18 

to croaa examlne them on some of thoae 


19 

oonoli'.alona they have cooie to. 


20 

THE COURT: You have the affldavlt of Troat and 


21 

Thlesa and what queatlona, where would you 


22 

want to croaa examlne them? 


23 

MR. SCOTTi I would llke to oroaa examlne. 


24 

flrat of all, lf I have the opportunlty. 


25 

Mr. Troat on hla supplementary affldavlt 
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THE COURT: 

MR. SCOTTs 

MR. OOTTESMAN: 
MR. SCOTT: 


in whloh he glvea the reaaone for the 
outoome of the produotlon grievanoea in 
hia aupplementary affidavit. That would 
be very important, where he aald the 
union had no intereat in preaaing ihoae 
grievanoea. He should be oroaaatanlned 
on that. That ia one point in hia 
aupplenantary affidavit where he indioatea 
that the — 

Did you take hia depoaition? 

No, I didn't take hia depoaition, 

I don't think. No, we didn't take hia 
depoaition. 

It waa aoheduled but not taken. 

He had a haart attaok or aooethlng 
and we poatponed it, and thinga like thia, 
your Honor, firat lnatanoe, you have an 
affidavit bef ore you froai Mr. Thieaa, the 
original affidavit on Page 13. How, he 
la, - at the tlae he eoltea in hia 
affidavit that he waa the ohalraan of the 
wage rata lnequlty comalttee having to 
do with the ooapany and the union. He 
laakea a atatement oonoernlng the te at 
perlod. He aaya "To the beat of my 
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knowledge I have never been made amart 
of any Information aatabllahlng that the 
perlod would have been abnormal". Now, 

I made a note here myaelf who did he 
expeot to lnform of thla. If he la the 
ohalrman of the unlon oonmlttee, lt la 
part of hla Job to know theae thlnga. 

THE COURTt On that we have the analyala now 

here before ua offered by Mr. Dloklnaon 
through Mr. Wllllamaon. Do you have any 
Information from the record we have now 
that would lndlcate that the toet perlod 
aelected, number one, waa unfavorable 
to your cllenta, and number two, even lf 
lt waa, where there waa fallure of the 
unlon to oheok thla out. 

IK. SCOTTi Wall, let me aay thla, the teat 

perlod that was uaed, and I hope X een 
explaln thla to you or get lt aoroee, 
anyway, the teat perlod that waa uaed 
waa a oouple of weeka before a etrlke and 
eleven weeka after a atrlke, flrat of 
all, and the oontraot requlrea, the 
eontraot that they agreed to, the unlon 
and the oompany, requlrea that unl**«s 
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19 TOB COURT: 


20 MR. SCOTT» 


22 THB COURTi 

23 KR. SCOTT: 


thara are apeolal ciroumatanoea lt ba 
the perlod three nontha before the 
lnatltutlon of the rate. Now, they all 
aay everyona knowa that la lmpoaalble. 
Wall, our poaltlon la why dld they agree 
to lt lf lt waa lnpoaalble, flrat of all. 
If they thought when they made thla 
agreenent that they oould not comply or 
they kneu they oouldn't ooaply, let ua 
put lt that wa,, they would not have 
nade auoh an agreenent, ao I don't know 
at all that everybody knowa lt la 
lnpoaalble. They agreed to lt. All the 
experta agreed that that la the way they 
would do lt, but that aaide fron that, 
the aotual perlod they dld uae, and lf 
you look at the affldavlt of Kr. Wllllama: 
on Page 6, I thlnk lt la Page 6. 

Thla la the fint — 

Let ua aee, aupplenental, I gueaa. 
Thla la the aeoond — 

All rlght. 

lf you look at that affldavlt on 
Page 6 you wlll aee around the center of 
the page Kr. Wllllamaon admlta ln that 
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THE COURT: 


mr. scott*. 


THE COURTt 


MR. SCOTT: 


affldavlt or maken the statement that 
the produotlon durlng the teat perlod 
was leas than lt waa during the perlod 
that would have been requlred under the 
oontraot, the three-month perlod before 
the lnstltutlon of the rate. Okay. Nom - 

Thie la where he aald the welghted 
average ton per hour was 307 tons for 
the perlod. 

Based on theae figuren produotlon 
durlng the representatlve teat perlod 
waa comparable to but aoamwhat leaa than 

the produotlon durlng the montns lmmedl* 

\ 

ately preoedlng the lnstltutlon of the 
plan whleh, according to the oontraot, 
would have been the proper test perlod 
to uae. 

As I underatand lt, Mr. Dloklnson 
and Mr. Oottesman, teil oe lf I am wrong, • 
that even lf lt was a llttle bit leaa, 
the IA would take care of that? 

No. lat ma Juat finish my explana- 
tlon. At Page 140 and 141 of the 
exhlblt under Cumlngs affldavlt you wlll 
aee a statement that, - by the oompany, - 
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that even though production waa louer 
ln tha aotual taat pariod, t».<< aarnlnga 
in faot undar tha nee plan, the earnings 
oaloulatad out, turned out to be hlgher 
than thay would have baan in the 
oontraotual pariod of thrae montha 
bafore tha inatitution of the rata. 

Nou, hare ia what I am gatting at. 

You have two lnoentive ayatema hare, 
judga. You have one baaad on tonnage 
output. That ia tha old ayatem and yon 
have a nee ayatem whioh ia more or leaa 
of a time atudy operation. You get ao 
aany minutea oradit for everytima you do 
aomething, everytima you perforn a 
funotion and thay label thoae atandard 
minutea. That ia the nee ayatem. That 
ia hou thay implement the thing. Nou, 
under the rulaa of tha May 25'h agraement 
whan thay go baok, aa they ara reQuir J 
to and uaa thla taat pariod and make a 
oompariaon to determine uhat the dlfferenos 
betueen the rataa ia, if thay apply thia 
time atudy method to tha pariod they did 
uae, the aotual taat pariod thev , 
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Mhen they apply that thay wili get a 
oertaln flgure and then, - a certain 
rate, and then by applying the old 
tonnage system they wlll get another 
flgure. They aubatraot the new from the 
old and that la the lnoentlve adjuatment. 
in other worde, lf there la a ilfference 
between the new and the old, they get 
an lnoentlve adjuatment and that la the 
IA that they add to everybody'a wagea. 

Now, the produotlon, the aotual 
produotlon by Vfllllamaon'a admlaalon waa 
lower ln the teat perlod than lt waa 
ln the three montha before they lnatltuted 
the new rate. Th la lower produotlon, 
we aay, would reault ln a lower caloula- 
tlon under the old produotlon method, 
brlnglng the two ratea from the new to the 
old that muoh oloaer together. ftie 
new lnoentlve ayateai would be brought 
that muchdloaer to the old and amaller 
lnoentlve adjuatment would reault. Now, 
lf they had uaed the proper perlod of 
three montha before the lnoentlve went 
lnto effect, aa the contract aaya, th-y 
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had a hlgher produotlon ln that perlod, 
by Willlamaon's admlaalon. They had 
lower earnlnga, lower earnlnga under tha 
nev» plan, aooordlng to Page 141 of the 
notee I referred you toj a hlgher 
produotlon would glve them a hlgher rate 
under the old plan, the tonnage ayatem, 
lower oarnlnga would glve them neoeaaarllj 
beoauae of the lower earnlnga flgure, 
would put lt further away from that 
hlgher produotlon under the old ayatem, 
maklng the IA flgure, maleing the 
lnoentlve adjuatment larger and that 
lnoentlve adjuatment la a flxed thlng. 

It goea on and on and on. It oan ohange 
but lt doean't fluotuate wlth earnlnga, 
doean't fluotuate wlth produotlon. Onoe 
lt la aet, that le added to your baae 
pay eaoh and every turn, eaoh and every 
ahlft, and wlth oertaln exoeptlona, lt 
oan be modlfled. That'a why we aay that 
lnatead of ualng the proper perlod, they 
uaed an lmproper perlod. They took lt 
upon themaelvea arbltrarlly to uae an 
lmproper perlod. It doean't aay Ir the 
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ÏHE COURTs 


MR. OOTTESMAN: 


THE COURT: 


MR. OOTTESMAN: 
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contract they oan do that, and they dld 
lt anyway and lt waa one cf the laauea 
that waa wlthdrawn and tho^e la no 
reaaon before you. There lr thlng ln 
the record anywhere to ahow a good reaaon 
why lt waa wlthdrawn other than the 
blanket atatement ln our oplnlon the 
perlod waa fair. We claim lt waan't. 

Mr. Qotteaman, anythlng elae you 
want to aay? 

I thlnk not, your Honor. I thlnk 
on thla polnt really the corapany, alnce 
they are the onea wlth all the figuren 
and oomputatlona are ln a better poaltlon j 
to reapond ttun we are. 

Ian't that part of Mr. Scott'a 
argument, though, that the unlon represen- 
tatlve had an obllgatlon to look over 
the company'a ahoulder and lf ln faot 
the teat perlod waa wrong to complaln. 

I agree wlth that. I dldn't mean 
to auggeat otherwlae. lf you look at 
the affldavlt of Donald Cummlnga attaohed 
to lt are the mlnutea of the thlrd atep 
meeting on both of theae two grlevanoea. 
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at which the company laid out for the 
unlon lts effort to demonatrate to the 
unlon that Indeed the perlod that was 
actually uaed Mas a pretty good perlod 
for the purpoae of yielding what the 
unlon would want and the Trost, the 
origlnal Troat affidavit reoltes that 
the unlon after aeelng these figures 
deoided aa a matter of atrategy not that 
thia waa neoeaaarlly the only right 
test perlod wlthln the meanlng of the 
oontraot, but aa a matter of atrategy 
looklng at these figures, lt waa a 
pretty good perlod and we better not 
play around wlth lt and we got a very 
big IA out of thia perlod, and ahould we 
puah the company for another one, we may 
wind up being right and we may wind up 
wlth lesa. The thlng I didn't want to 
undertake to do beoauae 7 don't under- 
atand lt well enough, '.s to teil you 
how the IA«a work up and down, depending 
on the old plan and the new, but I don't 
want to suggeat that thia lBn't aotnethlng 
the unlon went through at the time. 
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Transcript of Pmcnnding». April 6. 1973. 

Mr. Trobt’s affldavlt deacribea In 
detail hot* the union faced thla queation 
of whether or not to tackle the teat 
perlod and concluded as a matter of the 
beat interest of the employees that lt 
had worked out very nlcely, thank you, 
and we better not challenge lt lest we 
win and wind up wlth a lesa dealrable 
aolutlon. 

Ia there anythlng elae? I have 
read these materlala and I have llatened 
oarefully and I have trled to underatand 
lt and get to the eaaentlal polnta. 

May I aay one word, Judge, on whloh 
othera have referred to ln part. 

Yea. 

On the queation aa to the dropping 
of earnlnga after the teat perlod, Judge, 
Mr. Gotteaman read the very algnlflcant 
part of that arbltrator’a hearing, the 
hearing ltaelf, not hla declalon, when 
he, and thla la really the nub of what 
we are talking about ln thla laweult, I 
am oertaln. I oan underatand that 
lndlvlduala would thlnk that ln a new 
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1 

and adjusted lncentlve plan there 

2 

neoeeaary were golng to flow aome IncreaBed 

3 

aarnlnga by way of lncentlvea and thla 

4 

whole bualneaa of the Plaoher memorandum 

5 

goea to aaplratlona rather than reality. 

6 

and the arbltrator apoke of 59 and aald 

7 

"No teat perlod la the aole test", and 

8 

Mr. Ootteaman read to you the colloquy 

9 

between Jardln and the umpire ln whloh 

10 

the umpire aald "Teat perlod la the aole 

11 

teat. I have no oholoe". Thla la not 

12 

the umpire aaylng "Ttiear mattere have been 

13 

aettled and 1 oan't reaolve them". Thla 

14 

la the umpire aaylng to Jardln on the 

15 

maln laaue, the really only laaue "You 

16 

are diaoonte^ed wlth your aarnlnga. We 

17 

are aorry. The faot la 1 oannot touoh 

18 

lt, there la nothlng I oan touch,” 

19 

becauae the partlea have oontraoted, and 

20 

there la an extra paragraph hare that 

21 

polnta lt out exactly. He aaya, tf the 

22 

lnoentlve la ao anglneered —" 

23 

THB COURTi Bxouae me. You are readlng where? 

24 

MR. DICKINSON: I am readlng from that aame page 

25 

157, m* lt? 
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MR. 

OOTTESMAN: 

158. Appendix C. 

THE 

COURTs 

Before the arbltrator? 

MR. 

DICKIHSON: 

'S. 

Yea. It la attaohed to Soott'a 

affldavlt and lt la 0, la lt? 

MR. 

OOTTESMAN: 

C. 

THE 

COÜRT: 

Appendix C? 

MR. 

OOTTESMAN: 

C. 

THE 

COURT: 

Thla la at 157? 

MR. 

DICKIHSON; 

Ye8, 158, I belleve he sald. l 

don’t have the page number. 

MR. 

OOTTESMAN: 

158. 

THE 

COURT: 

All rlght. 

MR. 

DICKINSON: 

In the upper part of the page he 


reafflraa that la tha May 25th agreement 
and that la the sols test and lf you are 
dlaappolnted ln your earnlnga, i can't 
help you on that. That ls not a matter 
for arbitratlon. Dropping on down* 
however, he goea on to explaln lf the 
Incentlve la so englneered that applying 
lt wlth adjuatnenta to the proper 
produotlon that uaa made ln the paat 
repreaentatlve teat perlod durlng that 
perlod would have to that produotlon, 
oome out wlth equal earnlnga, the lnoentlvs 
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on the partlea having «ritten thla 
agreement is okay as long aa lt oeeta the 
test, and that, of oourse, la «hat the 
lnoentlve adjustment does, la meet the 
test. 

The next pa rag ra ph, though, la 
lntereatlng, "That does not maan that lf 
the produotlon reoord later on «as 
lower the earnlnga won't drop belo« the 
past reoords ln the test perlod or lf 
they go hlgher, they «111 go above lt, 
but the test the partles set up «as that 
for the partloular produotion experienoe 
for that partloular three months. if 
the lnoentlve la adjusted, meets those 
earnlngs, then lt ls okay, and I aa 
powerless under the Kay 25 th agreement 
to do anythlng about lt”. 

Non, the real haart of lt la that 
these people are disappointed and hou 
that plan worked after the event, I 
understand that, and oan fully appreolate 
that, but my polnt ls the test perlod ls 
the sole Issue whloh we have in front of 
us and the questlon on that ls was the 
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unlon properly glving Judgment to the 
queatlon of what test perlod and lt aeema 
that on that polnt Kr. Soott haa ln hl' 
anawera to your lnterrogatory labored at 
length the asaertion that the unlon had 
nothlng ln front of lt. The unlon had 
no flgurea, he oontenda. well, I tm 
here to aay that 1 oouldn't glve you the 
entlre reoord, aa I aald ln ny anawer, 
the entlre reoord of the agreement. I 
gave you a chronology and I gave you one 
eet of mlnutea ln the May 1961 hearing 
ln whloh one aet of flgurea went to them 
at a time when the teat perlod waa belng 
oonaldered and lt ahowed almoat ldentloal 
earnlnga durlng the two perloda, 3.261 
to 3*28 aomethlngj very, very oloae. 

Now, when Mr. Soott urges that even 
thla email aaount of noney la aomethlng 
that would make a dlfferenoe ln a teat 
perlod I muat realnd hla that you don't 
get lt all becauae the IA la golng to tak« 
care of lt and lf you look at the 
attachmenta to the Interrogatorlea, to 
the anawera to the lnterrogatorlea of the 
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company, you will 1'ina a seventeen-cent 
incentlve acijuatment here and you wlll 
llkewlöe flnd that the changes in those 
direct planu llke the tandem mill where 
they dldn't go on, they dldn't file in 
time, the changes in those plans when 
they were changes lnvulvea paymenta of 
raills, ten mills, a penny, two pennles. 
4ell, even if aixty-seven per cent of 
that were to be carrled through the 
arbltrator and everybody agrees that if 
you inc^ease tho3 incentive earnings 
you muat immedlately reduce the IA, so 
I submit to you that the ao-called 
failure to carry out ai'bltration in the 
direct units, tandem and hot mill, in 
whioh he says that jardin dldn't do the 
Job of oarrylng on, that those, - even 
if they had sucoeeded, could not have 
produced any change in tne earnings of 
these employees because the IA is ten 
tlmes the anount of the adjustment that 
was made. 

Anythlng elae? 

Nothlng elae from here. 
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MR. SCOTT: 


THE COURT: 
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Ttiank you very much. I will 
conalder the motlona and I wlll have a 
deolalon to you aa aoon aa I poaalbly 


Thank you, your Honor. 
Thank you all very much. 


(Prooeedlnga herein concluded at 
3:20 p.m.) 
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AFFIDAVIT OF SERVICE BY MAIL 


State of New York ) 
County of Genesee ) ss.i 
City of Batavia ) 


kE: Lawrence ka]ph 
v 

The Hethleh em Ste el Corp. et al 
boeket Mo^ 4 - 165 (? 




1, _ Roger J. Grazioplene _ being 

duly aworn, say i I am over eighteen years of age 
and an employee of the Batavia Times Publishing 
Company, Batavia, New York. 






w 




* i 

c 


4 

«é 


■4’ 



V 


On the 31 dav of _ «July _, 19 74 

I malled 2 _ copies of a printed Appendix and la brief 

the above oase, in a sealed, postpaid wrapper, to: each 
of the following: * 

Hodgson,#uss,Andrews,Woods & Goodyear, Esqs. 

1800 One M & T Flaza 
Buffalo, New York 14203 

i ATTENTION: Hugh McH. kuss 

Tiernan, Krug & Goldinho, Lsqs. 

300 Edwards building 
155 Franklin Street 
Buffalo, New York 14202 

ATTLNT1CN: Thomas E. Krug 


I 

at the First Class Post Office in Batavia, New 
York. The paokage was malled Speoial Delivery at 
about 4>00 P.M. on said date at the requeat ofj 


Will am Havid Scott, Esq. _ 

605 Irisbane Building, Buffalo, New York 14203 



/h -«• ^ ^ 


MONICA SHAW 

ROT ART PUBLIC, StaTe ol N.Y., Genesee Cuuiju 
My Coaunlssion Lxpires Maah 30,19_ij 
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